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FEDERAL  PROGRAM  IMPROVEMENT  ACT  OF  1992 


August  3,  1992. — Committed  to  the  Committee  of  the  Whole  House  on  the  State  of 
the  Union  and  ordered  to  be  printed 


Mr.  DiNGELL,  from  the  Committee  on  Energy  and  Commerce, 
submitted  the  following 


[To  accompany  H.R.  3837  which  on  November  21,  1991,  was  referred  jointly  to  the 
Committee  on  Ways  and  Means  and  the  Committee  on  Energy  and  Commerce] 


The  Committee  on  Energy  and  Commerce,  to  whom  was  referred 
the  bill  (H.R.  3837)  to  make  certain  changes  to  improve  the  admin- 
istration of  the  medicare  program,  to  reform  customs  overtime  pay 
practices,  to  prevent  the  payment  of  Federal  benefits  to  deceased 
individuals,  and  to  require  reports  on  employers  with  underfunded 
pension  plans,  having  considered  the  same,  report  favorably  there- 
on with  an  amendment  and  recommend  that  the  bill  as  amended 
do  pass. 

The  amendment  is  as  follows: 

Strike  out  all  after  the  enacting  clause  and  insert  in  lieu  thereof 
the  following: 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Federal  Program  Improvement  Act  of  1992". 


SEC.  101.  RESTRICTIONS  ON  CERTAIN  MARKETING  AND  SALES  ACTIVITIES. 

(a)  Prohibiting  Unsoucited  Telephone  Contacts  From  Suppuers  of  Durable 
Medical  Equipment  to  Medicare  Beneficiaries. — 
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(1)  In  general.— Section  1834(a)  of  the  Social  Security  Act  (42  U.S.C. 
1395m(a))  is  amended  by  adding  at  the  end  the  following  new  paragraph: 

"(17)  Prohibition  against  unsolicited  telephone  contacts  by  suppliers. — 
"(A)  In  general. — A  supplier  of  a  covered  item  under  this  subsection 
may  not  contact  an  individual  enrolled  under  this  part  by  telephone  regard- 
ing the  furnishing  of  a  covered  item  to  the  individual  (other  than  a  covered 
item  the  supplier  has  already  furnished  to  the  individual)  unless — 

"(i)  the  individual  gives  permission  to  the  supplier  to  make  contact 
by  telephone  for  such  purpose;  or 

"(ii)  the  supplier  has  furnished  a  covered  item  under  this  subsection 
to  the  individual  during  the  15-month  period  preceding  the  date  on 
which  the  supplier  contacts  the  individual  for  such  purpose. 
"(B)  Prohibiting  payment  for  items  furnished  subsequent  to  unsolic- 
ited contacts. — If  a  supplier  knowingly  contacts  an  individual  in  violation 
of  subparagraph  (A),  no  payment  may  be  made  under  this  part  for  any  item 
subsequently  furnished  to  the  individual  by  the  supplier. 

"(C)  Exclusion  from  program  for  suppliers  engaging  in  pattern  of 
UNSOLICITED  CONTACTS. — If  a  supplier  knowingly  contacts  individuals  in  vio- 
lation of  subparagraph  (A)  to  such  an  extent  that  the  supplier's  conduct  es- 
tablishes a  pattern  of  contacts  in  violation  of  such  subparagraph,  the  Secre- 
tary shall  exclude  the  supplier  from  participation  in  the  programs  under 
this  Act,  in  accordance  with  the  procedures  set  forth  in  subsections  (c),  (f), 
and  (g)  of  section  1128.". 

(2)  Requiring  refund  of  amounts  collected  for  disallowed  items. — Section 
1834(a)  of  such  Act  (42  U.S.C.  1395m(a)),  as  amended  by  paragraph  (1),  is  amend- 
ed by  adding  at  the  end  the  following  new  paragraph: 

"(18)  Refund  of  amounts  collected  for  certain  disallowed  items. — 

"(A)  In  general. — If  a  nonparticipating  supplier  furnishes  to  an  individ- 
ual enrolled  under  this  part  a  covered  item  for  which  no  payment  may  be 
made  under  this  part  by  reason  of  paragraph  (17)(B),  the  supplier  shall 
refund  on  a  timely  basis  to  the  patient  (and  shall  be  liable  to  the  patient 
for)  any  amounts  collected  from  the  patient  for  the  item,  unless — 

"(i)  the  supplier  establishes  that  the  supplier  did  not  know  and  could 
not  reasonably  have  been  expected  to  know  that  payment  may  not  be 
made  for  the  item  by  reason  of  paragraph  (17)(B),  or 

"(ii)  before  the  item  was  furnished,  the  patient  was  informed  that 
payment  under  this  part  may  not  be  made  for  that  item  and  the  pa- 
tient has  agreed  to  pay  for  that  item. 
"(B)  Sanctions. — If  a  supplier  knowingly  and  willfully  fails  to  make  re- 
funds in  violation  of  subparagraph  (A),  the  Secretary  may  apply  sanctions 
against  the  supplier  in  accordance  with  section  1842(j)(2). 

"(C)  Notice. — Each  carrier  with  a  contract  in  effect  under  this  part  with 
respect  to  suppliers  of  covered  items  shall  send  any  notice  of  denial  of  pay- 
ment for  covered  items  by  reason  of  paragraph  (17)(B)  and  for  which  pay- 
ment is  not  requested  on  an  assignment-related  basis  to  the  supplier  and 
the  patient  involved. 

"(D)  Timely  basis  defined. — A  refund  under  subparagraph  (A)  is  consid- 
ered to  be  on  a  timely  basis  only  if — 

"(i)  in  the  case  of  a  supplier  who  does  not  request  reconsideration  or 
seek  appeal  on  a  timely  basis,  the  refund  is  made  within  30  days  after 
the  date  the  supplier  receives  a  denial  notice  under  subparagraph  (C), 
or 

"(ii)  in  the  case  in  which  such  a  reconsideration  or  appeal  is  taken, 
the  refund  is  made  within  15  days  after  the  date  the  supplier  receives 
notice  of  an  adverse  determination  on  reconsideration  or  appeal.", 
(b)   Conforming   Amendment. — Section    1834(h)(3)   of  such   Act   (42  U.S.C. 
1395m(h)(3))  is  amended  by  striking  "Paragraph  (12)"  and  inserting  "Paragraphs  (12) 
and  (17)". 

SEC.  102.  CERTIFICATION  OF  PROVIDERS  OF  DURABLE  MEDICAL  EQUIPMENT. 

(a)  Certification  of  Durable  Medical  Equipment  and  Other  Suppliers;  Appli- 
cation for  Supplier  Numbers. — 

(1)  Mandatory  supplier  certification. — 

(A)  In  general. — Section  1834(a)  of  the  Social  Security  Act  (42  U.S.C. 
1395m(a)),  as  amended  by  section  101(a),  is  further  amended  by  adding  at 
the  end  the  following  new  paragraph: 
"(19)  Certification  of  suppliers. — 
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"(A)  In  general.— Notwithstanding  any  other  provision  of  this  Act 
(except  as  provided  in  subparagraph  (D)),  no  payment  may  be  made  under 
this  part  for  covered  items  furnished  on  or  after  January  1,  1994,  unless  the 
supplier  furnishing  the  item  meets  the  standards  for  certification  described 
in  subparagraph  (B). 

"(B)  Standards  for  certification. — A  supplier  meets  the  standards  for 
certification  described  in  this  subparagraph  if  (in  accordance  with  regula- 
tions of  the  Secretary)  the  supplier — 

"(i)  is  in  compliance  with  all  applicable  State  and  Federal  licensure 
and  regulatory  requirements; 

"(ii)  maintains  a  physical  facility  and  inventory  on  an  appropriate 
site; 

"(iii)  has  appropriate  liability  insurance; 

"(iv)  meets  such  other  appropriate  standards  as  the  Secretary  may 
establish  by  regulation. 
"(C)  Prohibition  against  delegation  of  certifications. — The  Secretary 
may  not  delegate  the  responsibility  to  certify  suppliers  under  subparagraph 
(A)  to  any  non-governmental  entity. 

"(D)  Exception  for  suppuers  with  existing  provider  agreements. — 
Subparagraph  (A)  shall  not  apply  with  respect  to  covered  items  furnished 
by  a  supplier  that  is  a  provider  of  services  that  has  in  effect  an  agreement 
with  the  Secretary  under  section  1866(a).". 

(B)  Requiring  refunds  of  amounts  collected. — Section  1834(a)(18)  of 
the  Social  Security  Act  (as  added  by  section  101(a)(2))  is  amended  by  strik- 
ing "paragraph  (17)(B)"  each  place  it  appears  and  inserting  "paragraph 
(17)(B)  or  paragraph  (19)(A)". 

(C)  Pubucation  of  standards. — Not  later  than  July  1,  1993,  the  Secre- 
tary shall  publish  in  the  Federal  Register  the  certification  standards  for 
suppliers  of  covered  items  established  under  section  1834(a)(19)(B)  of  the 
Social  Security  Act  (as  added  by  subparagraph  (A)). 

(2)  Appucations  for  suppuer  numbers. — 

(A)  Criteria;  information  required. — Not  later  than  July  1,  1993,  the 
Secretary  of  Health  and  Human  Services  shall  establish  criteria  for  the  ap- 
plication for  and  issuance  of  supplier  numbers  for  suppliers  of  durable  med- 
ical equipment,  prosthetic  devices,  and  urological  and  ostomy  care  supplies 
under  part  B  of  the  medicare  program,  and  shall  include  in  such  criteria  a 
requirement  that  the  supplier  disclose  to  the  Secretary  the  following  infor- 
mation (to  the  extent  that  the  information  is  not  otherwise  required  to  be 
disclosed  under  section  11 24 A  of  the  Social  Security  Act): 

(i)  Information  relating  to  the  ownership  of  the  supplier  and  the  iden- 
tity of  managing  employees. 

(ii)  The  identity  and  billing  number  of  other  entities  providing  items 
or  services  for  which  payment  may  be  made  under  the  medicare  pro- 
gram with  respect  to  which  an  owner  or  managing  employee  of  the  sup- 
plier has  or  has  had  an  ownership  or  control  interest  within  the  previ- 
ous 3  years. 

(iii)  Whether  any  penalties  (including  exclusion  from  participation) 
have  been  assessed  against  any  owner  or  managing  employee  of  the 
supplier  under  the  medicare  or  medicaid  programs. 

(iv)  The  identity  and  existence  of  any  subcontracting  or  subsidiary 
business  entities  with  which  the  provider  is  affiliated  or  doing  business 
which  are  advertising  or  marketing  firms  directly  or  indirectly  in- 
volved in  sales  of  durable  medical  equipment  or  other  supplies  to  medi- 
care beneficiaries. 

(v)  Information  on  the  supplier's  sales  and  billing  practices,  including 
whether  the  supplier  engages  in  telemarketing  and  whether  items  are 
directly  purchased,  warehoused,  and  shipped  by  the  entity  or  supplied 
under  arrangements  with  other  suppliers. 

(vi)  Documentation  regarding  whether  the  supplier  is  certified  as  a 
durable  medical  equipment  supplier  by  the  Secretary. 

(vii)  Any  other  information  the  Secretary  considers  appropriate. 

(B)  Prohibition  against  multiple  billing  numbers. — The  Secretary  may 
not  issue  more  than  one  billing  number  to  any  supplier  described  in  sub- 
paragraph (A),  unless  the  issuance  of  more  than  one  number  is  appropriate 
to  identify  subsidiary  or  regional  entities  under  the  supplier's  ownership  or 
control. 
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(C)  Exception  for  providers  of  services. — The  standards  established 
pursuant  to  subparagraph  (A)  and  the  prohibition  described  in  subpara- 
graph (B)  shall  not  apply  with  respect  to  any  supplier  described  in  subpara- 
graph (A)  that  is  a  provider  of  services  that  has  in  effect  an  agreement  with 
the  Secretary  under  section  1866(a)  of  the  Social  Security  Act. 
(b)  Study  of  Certification  and  Quality  Criteria. — 

(1)  Study. — The  Secretary  of  Health  and  Human  Services  (in  consultation 
with  representatives  of  suppliers  of  durable  medical  equipment  under  the  medi- 
care program  and  such  other  individuals  or  organizations  as  the  Secretary  con- 
siders appropriate)  shall  conduct  a  study  of  the  feasibility  and  desirability  of  es- 
tablishing and  implementing  additional  certification  and  quality  assurance  cri- 
teria for  suppliers  of  durable  medical  equipment,  prosthetic  devices,  and  urolo- 
gical  and  ostomy  care  supplies  under  part  B  of  the  medicare  program,  and  shall 
include  in  the  study  an  analysis  of  standards  relating  to  safety,  patient  records 
and  rights,  equipment  management  and  maintenance,  qualifications  of  employ- 
ees (including  the  appropriate  use  of  certified  respiratory  therapists  in  provid- 
ing home  oxygen  therapy  services),  and  internal  quality  assurance  programs. 

(2)  Report. — Not  later  than  18  months  after  the  date  of  the  enactment  of  this 
Act,  the  Secretary  shall  submit  a  report  on  the  study  conducted  under  para- 
graph (1)  to  the  Committees  on  Ways  and  Means  and  Energy  and  Commerce  of 
the  House  of  Representatives  and  the  Committee  on  Finance  of  the  Senate. 

SEC.  103.  REFORM  OF  PROCEDURES  FOR  FILING,  PROCESSING,  AND  REVIEWING  CLAIMS. 

(a)  Prohibition  Against  Carrier  Shopping. — 

(1)  In  general.— Section  1834(a)(12)  of  the  Social  Security  Act  (42  U.S.C. 
1395m(a)(12))  is  amended  to  read  as  follows: 

"(12)  Use  of  carriers  to  process  claims. — 

"(A)  Designation  of  regional  carriers. — The  Secretary  may  designate, 
by  regulation  under  section  1842,  one  carrier  for  one  or  more  entire  regions 
to  process  all  claims  within  the  region  for  covered  items  under  this  section. 

"(B)  Prohibition  against  carrier  shopping. — (i)  No  supplier  of  a  covered 
item  may  present  or  cause  to  be  presented  a  claim  for  pajnnent  under  this 
part  unless  such  claim  is  presented  to  the  appropriate  carrier. 

"(ii)  For  purposes  of  clause  (i),  the  term  'appropriate  carrier'  means  the 
carrier  having  jurisdiction  over  the  geographic  area  that  includes  the  loca- 
tion where  the  item  was  directly  furnished  to  the  patient.". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  apply  to 
items  furnished  on  or  after  July  1,  1993. 

(3)  Clarification  of  authority  to  designate  carriers  for  other  items  and 
SERVICES. — Nothing  in  this  subsection  or  the  amendment  made  by  this  subsec- 
tion may  be  construed  to  restrict  the  authority  of  the  Secretary  of  Health  and 
Human  Services  to  designate  regional  carriers  or  modify  claims  jurisdiction 
rules  with  respect  to  items  or  services  under  part  B  of  the  medicare  program 
that  are  not  covered  items  under  section  1834(a)  of  the  Social  Security  Act  or 
prosthetic  devices  or  orthotics  and  prosthetics  under  section  1834(h)  of  such  Act. 

(b)  Certificates  of  Medical  Necessity  for  Items  of  Durable  Medical  Equip- 
ment, Prosthetic  Devices,  and  Orthotics  and  Prosthetics. — Not  later  than  July 
1,  1993,  the  Secretary  of  Health  and  Human  Services  shall,  in  consultation  with  car- 
riers under  part  B  of  the  medicare  program,  develop  one  or  more  standardized  cer- 
tificates of  medical  necessity  for  durable  medicare  equipment,  prosthetic  devices, 
and  orthotics  and  prosthetics  to  be  completed  by  each  physician  who  prescribes  such 
an  item  for  any  medicare  beneficiary  and  transmitted  to  the  carrier  processing  the 
claim  for  payment  for  the  item  under  the  program  and  to  the  beneficiary  receiving 
the  item. 

(c)  Coverage  and  Review  Criteria. — 

(1)  Development  and  establishment. — Not  later  than  July  1,  1993,  the  Secre- 
tary of  Health  and  Human  Services,  in  consultation  with  representatives  of  sup- 
pliers of  durable  medical  equipment,  individuals  enrolled  under  part  B  of  the 
medicare  program,  and  appropriate  medical  specialty  societies,  shall  develop 
and  establish  uniform  national  coverage  and  utilization  review  criteria  for  200 
items  of  durable  medical  equipment,  prosthetic  devices,  orthotics  and  prosthet- 
ics, and  surgical  dressings  selected  in  accordance  with  the  standards  described 
in  paragraph  (2).  The  Secretary  shall  publish  the  criteria  as  part  of  the  instruc- 
tions provided  to  fiscal  intermediaries  and  carriers  under  the  medicare  pro- 
gram. 
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(2)  Standards  for  selecting  items  subject  to  criteria. — The  Secretary  may 
select  an  item  for  coverage  under  the  criteria  developed  and  established  under 
paragraph  (1)  if  the  Secretary  finds  that — 

(A)  the  item  is  frequently  purchased  or  rented  by  beneficiaries; 

(B)  the  item  is  frequently  subject  to  a  determination  that  it  is  not  medi- 
cally necessary;  or 

(C)  the  coverage  or  utilization  criteria  applied  to  the  item  (as  of  the  date 
of  the  enactment  of  this  Act)  is  not  consistent  among  carriers. 

(3)  Annual  review  and  expansion  of  items  subject  to  criteria. — The  Secre- 
tary shall  annually  review  the  coverage  and  utilization  of  items  of  durable  med- 
ical equipment,  prosthetic  devices,  orthotics  and  prosthetics,  and  surgical  dress- 
ings to  determine  whether  items  not  included  among  the  items  initially  selected 
under  paragraph  (1)  should  be  made  subject  to  uniform  national  coverage  and 
utilization  review  criteria,  and,  if  appropriate,  shall  apply  such  criteria  to  such 
additional  items. 

(4)  Report  on  effect  of  uniform  criteria  on  utiuzation  of  items. — Not 
later  than  January  1,  1994,  the  Secretary  shall  submit  a  report  to  the  Commit- 
tees on  Ways  and  Means  and  Energy  and  Commerce  of  the  House  of  Represent- 
atives and  the  Committee  on  Finance  of  the  Senate  analyzing  the  impact  of  the 
uniform  criteria  established  under  paragraph  (1)  on  the  utilization  of  items  of 
durable  medical  equipment,  prosthetic  devices,  orthotics  and  prosthetics,  and 
surgical  dressings  by  individuals  enrolled  under  part  B  of  the  medicare  pro- 
gram, and  shall  include  in  the  report  recommendations  regarding  the  develop- 
ment and  establishment  of  uniform  coverage  and  utilization  criteria  for  addi- 
tional items  under  the  program. 

SEC.  104.  ADJUSTMENTS  FOR  INHERENT  REASONABLENESS. 

(a)  Adjustments  Made  to  Final  Payment  Amounts. — Section  1834(a)(10)(B)  of 
the  Social  Security  Act  (42  U.S.C.  1395m(a)(10)(B))  is  amended  by  adding  at  the  end 
the  following:  "In  appl5dng  such  provisions  to  payments  for  an  item  under  this  sub- 
section, the  Secretary  shall  make  adjustments  to  the  payment  basis  for  the  item  de- 
scribed in  paragraph  (1)(B)  if  the  Secretary  determines  (in  accordance  with  such  pro- 
visions and  on  the  basis  of  prices  and  costs  applicable  at  the  time  the  item  is  fur- 
nished) that  such  payment  basis  is  not  inherently  reasonable.". 

(b)  Adjustment  Required  for  Certain  Items. — 

(1)  In  general. — In  accordance  with  section  1834(a)(10)(B)  of  the  Social  Securi- 
ty Act  (as  amended  by  subsection  (a)),  the  Secretary  of  Health  and  Human  Serv- 
ices shall  determine  whether  the  payment  amounts  for  the  items  described  in 
paragraph  (2)  are  not  inherently  reasonable,  and  shall  adjust  such  amounts  in 
accordance  with  such  section  if  the  amounts  are  not  inherently  reasonable. 

(2)  Items  described. — The  items  referred  to  in  paragraph  (1)  are  decubitus 
care  equipment,  transcutaneous  electrical  nerve  stimulators,  and  any  other 
it^ms  considered  appropriate  by  the  Secretary. 

sec.  105.  advanced  determination  requirements  for  potentially  overused  items. 

(a)  Treatment  of  Potentially  Overused  Items  and  Advanced  Determinations 
OF  Coverage. — 

(1)  In  general.— Section  1834(a)  of  the  Social  Security  Act  (42  U.S.C. 
1395m(a)),  as  amended  by  sections  101  and  102,  is  further  amended  by  adding  at 
the  end  the  following  new  paragraph: 
"(20)  Special  treatment  for  potentially  overused  items. — 

"(A)  Development  of  ust  of  items  by  secretary. — The  Secretary  shall 
develop  and  periodically  update  a  list  of  items  for  which  payment  may  be 
made  under  this  subsection  that  are  potentially  overused,  and  shall  include 
in  such  list  seat-lift  mechanisms,  transcutaneous  electrical  nerve  stimula- 
tors, motorized  scooters,  decubitus  care  mattresses,  and  any  such  other  item 
determined  by  the  Secretary  to  be  potentially  overused  on  the  basis  of  any 
of  the  following  criteria — 

|'(i)  the  item  is  marketed  directly  to  potential  patients; 
"(ii)  the  item  is  marketed  with  an  offer  to  potential  patients  to  waive 
the  costs  of  coinsurance  associated  with  the  item  or  is  marketed  as 
being  available  at  no  cost  to  policyholders  of  a  medicare  supplemental 
policy  (as  defined  in  section  1882(g)(1)); 

"(iii)  the  item  has  been  subject  to  a  consistent  pattern  of  overutiliza- 
tion;  or 

"(iv)  a  high  proportion  of  claims  for  payment  for  such  item  under 
this  part  may  not  be  made  because  of  the  application  of  section 
1862(a)(1). 
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"(B)  Items  subject  to  special  carrier  scrutiny. — Payment  may  not  be 
made  under  this  part  for  any  item  contained  in  the  list  developed  by  the 
Secretary  under  subparagraph  (A)  unless  the  carrier  has  subjected  the 
claim  for  payment  for  the  item  to  special  scrutiny  or  has  followed  the  pro- 
cedures described  in  paragraph  (11)(C)  with  respect  to  the  item.". 

(2)  Advance  carrier  determinations  for  customized  items. — Section 
1834(a)(ll)  of  such  Act  (42  U.S.C.  1395m(a)(ll))  is  amended  by  adding  at  the  end 
the  following  new  subparagraph: 

"(C)  Carrier  determinations  for  certain  items  in  advance. — Upon  the 
request  of  a  supplier,  a  carrier  shall  determine  in  advance  whether  pay- 
ment for  an  item  may  not  be  made  under  this  subsection  because  of  the 
application  of  section  1862(a)(1)  if — 

"(i)  the  item  is  a  customized  item  (other  than  inexpensive  items  speci- 
fied by  the  Secretary);  or 

"(ii)  the  item  is  subject  to  special  carrier  scrutiny  under  paragraph 
(20)(B).". 

(3)  Requiring  carriers  to  meet  criteria  relating  to  timely  response  to  re- 
quests.-—Section  1842(c)  of  such  Act  (42  U.S.C.  1395u(c))  is  amended  by  adding 
at  the  end  the  following  new  paragraph: 

"(4)  Each  contract  under  this  section  which  provides  for  the  disbursement  of 
funds,  as  described  in  subsection  (a)(lXB),  shall  require  the  carrier  to  meet  criteria 
developed  by  the  Secretary  to  measure  the  timeliness  of  carrier  responses  to  re- 
quests for  payment  of  items  described  in  section  1834(a)(ll)(C).". 

(4)  Technical  amendment. — Section  1834(h)(3)  of  such  Act  is  amended  by 
striking  "paragraph  (10)  and  paragraph  (11)"  and  inserting  "paragraphs  (10) 
and  (11)". 

(5)  Effective  date. — The  amendments  made  by  this  subsection  shall  apply  to 
items  furnished  on  or  after  July  1,  1993. 

(b)  Report  on  Implementation  and  Review  of  Potentially  Overused  Items. — 
Not  later  than  July  1,  1993,  the  Secretary  of  Health  and  Human  Services  shall 
submit  a  report  to  the  Committees  on  Ways  and  Means  and  Energy  and  Commerce 
of  the  House  of  Representatives  and  the  Committee  on  Finance  of  the  Senate  de- 
scribing the  steps  the  Secretary  has  taken  to  carry  out  the  provisions  of  section 
1834(a)  of  the  Social  Security  Act  requiring  advance  coverage  determinations  or  spe- 
cial carrier  scrutiny  for  certain  items,  together  with  an  analysis  of  the  effectiveness 
of  such  requirements  in  reducing  unnecessary  utilization  of  items  of  durable  medi- 
cal equipment  under  part  B  of  the  medicare  program. 

sec.  106.  prohibition  against  certain  financial  arrangements  between  referring 
physicians  and  suppliers  of  durable  medical  equipment. 

(a)  In  General.— Section  1877  of  the  Social  Security  Act  (42  U.S.C.  1395nn)  is 
amended  by  inserting  "or  durable  medical  equipment"  after  "clinical  laboratory 
services"  each  place  it  appears  in  subsections  (a)(1),  (b)(2)(A)(ii)(I),  (d)(1),  (d)(2),  and 
(d)(3). 

(b)  Other  Conforming  Amendments. — Section  1877  of  such  Act  (42  U.S.C. 
1395nn)  is  further  amended — 

(1)  in  subsection  (b)(2)(A)(ii)(II),  by  striking  "laboratory  services,"  and  insert- 
ing "laboratory  services  of  furnishing  of  the  groups'  durable  medical  equip- 
ment,"; 

(2)  in  subsection  (d)(2),  by  inserting  "or  the  supplier  furnishing  the  equip- 
ment" after  "furnishing  the  services"; 

(3)  in  subsection  (d)(3) — 

(A)  by  inserting  "or  furnished"  after  "provided",  and 

(B)  in  subparagraph  (A),  by  inserting  "or  furnish  equipment"  after  "per- 
form services"; 

(4)  in  subsection  (g)(1),  by  inserting  "or  an  item  of  durable  medical  equip- 
ment" after  "laboratory  service"; 

(5)  in  subsection  (gX3),  by  inserting  "or  item"  after  "service"  each  place  it  ap- 
pears; and 

(6)  in  subsection  (h)(7XB)  by  inserting  "or  the  furnishing  of  the  item  of  dura- 
ble medical  equipment"  after  "laboratory  service". 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a)  and  (b)  shall  apply 
with  respect  to  covered  items  of  durable  medical  equipment  furnished  on  or  after 
January  1,  1994. 

SEC  107.  reports  AND  STUDIES. 

(a)  Items  Requiring  Improved  Definitions. — ^The  Secretary  of  Health  and 
Human  Services  (in  consultation  with  the  Inspector  General  of  the  Department  of 
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Health  and  Human  Services,  manufacturers  of  durable  medical  equipment,  and  en- 
tities that  establish  quality  standards  for  items  of  durable  medical  equipment)  shall 
prepare  a  list  of  items  of  durable  medical  equipment  that  require  improved  defini- 
tions, including  improvements  relating  to  the  incorporation  of  updated  quality  con- 
siderations for  the  items,  for  purposes  of  part  B  of  the  medicare  program,  and  shall 
submit  a  report  on  changes  made  to  improve  the  definitions  of  items  on  such  list  to 
the  Committees  on  Ways  and  Means  and  Energy  and  Commerce  of  the  House  of 
Representatives  and  the  Committee  on  Finance  of  the  Senate  not  later  than  Janu- 
ary 1,  1993. 

(b)  Geographic  Variation  Among  Supplier  Costs  Compared  to  Payment 
Amounts. — 

(1)  Collection  and  analysis  of  suppuer  cost  data. — The  Administrator  of 
the  Health  Care  Financing  Administration  shall,  in  consultation  with  appropri- 
ate organizations,  collect  data  on  supplier  costs  of  durable  medical  equipment 
for  which  payment  may  be  made  under  part  B  of  the  medicare  program,  and 
shall  analyze  such  data  to  determine  the  proportions  of  such  costs  attributable 
to  the  service  and  product  components  of  furnishing  such  equipment  and  the 
extent  to  which  such  proportions  vary  by  type  of  equipment  and  by  the  geo- 
graphic region  in  which  the  supplier  is  located. 

(2)  Development  of  geographic  adjustment  index;  reports. — Not  later  than 
July  1,  1993,  the  Administrator  shall  submit  a  report  to  the  Committees  on 
Ways  and  Means  and  Energy  and  Commerce  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the  Senate  on  the  data  collected  and  the  anal- 
ysis conducted  under  subparagraph  (A),  and  shall  include  in  such  report — 

(A)  an  analysis  on  a  geographic  basis  of  the  supplier  costs  of  durable  med- 
ical equipment  under  the  medicare  program; 

(B)  the  Administrator's  recommendations  for  a  geographic  cost  adjust- 
ment index  for  suppliers  of  durable  medical  equipment  under  the  medicare 
program  and  an  analysis  of  the  impact  of  such  proposed  index  on  payments 
under  the  medicare  program;  and 

(C)  an  analysis  of  the  feasibility  and  desirability  of  establishing  a  national 
fee  schedule  for  determining  the  amount  of  payment  for  items  of  durable 
medical  equipment  under  the  medicare  program,  together  with  recommen- 
dations regarding  the  design  of  such  a  fee  schedule  (including  whether  fees 
should  be  based  on  the  average  or  median  of  current  payment  amounts  or 
on  another  basis). 

(3)  Durable  medical  equipment  defined. — In  this  subsection,  the  term  "du- 
rable medical  equipment"  means  covered  items  under  section  1834(a)  of  the 
Social  Security  Act,  prosthetic  devices,  orthotics  and  prosthetics,  ostomy  bags 
and  supplies,  and  surgical  dressings. 

(c)  Criteria  for  Treatment  of  Items  as  Prosthetics  Devices  or  Orthotics  and 
Prosthetics. — Not  later  than  July  1,  1993,  the  Secretary  of  Health  and  Human 
Services  shall  submit  a  report  to  the  Committees  on  Ways  and  Means  and  Energy 
and  Commerce  of  the  House  of  Representatives  and  the  Committee  on  Finance  of 
the  Senate  describing  items  of  durable  medical  equipment  treated  as  prosthetic  de- 
vices or  orthotics  and  prosthetics  for  purposes  of  determining  the  amount  of  pay- 
ment for  such  items  under  part  B  of  the  medicare  program  that  do  not  require  indi- 
vidualized or  custom  fitting  and  adjustment  to  be  used  by  a  patient,  and  shall  in- 
clude in  such  report  recommendations  for  an  appropriate  methodology  for  determin- 
ing the  amount  of  payment  for  such  items  under  such  program. 

Subtitle  B — Secondary  Payer  Identiflcation  and 
Enforcement 

SEC.  111.  IMPROVING  IDENTIFICATION  OF  MEDICARE  SECONDARY  PAYER  SITUATIONS. 

(a)  Survey  of  Beneficiaries. — 

(1)  In  general.— Section  1862(b)(5)  of  the  Social  Security  Act  (42  U.S.C. 
1395y(b)(5))  is  amended  by  adding  at  the  end  the  following  new  subparagraph: 
"(D)  Obtaining  information  from  beneficiaries. — Before  an  individual 
applies  for  benefits  under  part  A  or  enrolls  under  part  B,  the  Administrator 
shall  mail  the  individual  a  questionnaire  to  obtain  information  on  whether 
the  individual  is  covered  under  a  primary  plan  and  the  nature  of  the  cover- 
age provided  under  the  plan,  including  the  name,  address,  and  identifying 
number  of  the  plan.". 
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(2)  Distribution  of  questionnaire  by  contractor. — The  Secretary  of  Health 
and  Human  Services  shall  enter  into  an  agreement  with  an  entity  to  distribute 
the  questionnaire  described  in  section  1862(b)(5)(D)  of  the  Social  Security  Act  (as 
added  by  paragraph  (1))  not  later  than  January  1,  1993. 
(b)  Mandatory  Screening  by  Providers  and  Suppliers  Under  Part  B. — 

(1)  In  general.— Section  1862(b)  of  such  Act  (42  U.S.C.  1395y(b))  is  amended 
by  adding  at  the  end  the  following  new  paragraph: 

"(6)  Screening  requirements  FOR  providers  and  suppliers. — 

"(A)  In  general. — Notwithstanding  any  other  provision  of  this  title,  no 
payment  may  be  made  for  any  item  or  service  furnished  under  part  B 
unless  the  entity  furnishing  such  item  or  service  completes  (to  the  best  of 
its  knowledge  and  on  the  basis  of  information  obtained  from  the  individual 
to  whom  the  item  or  service  is  furnished)  the  portion  of  the  claim  form  re- 
lating to  the  availability  of  other  health  benefit  plans. 

"(B)  Penalties. — An  entity  that  knowingly,  willfully,  and  repeatedly  fails 
to  complete  a  claim  form  in  accordance  with  subparagraph  (A)  or  provides 
inaccurate  information  relating  to  the  availability  of  other  health  benefit 
plans  on  a  claim  form  under  such  subparagraph  shall  be  subject  to  a  civil 
money  penalty  of  not  to  exceed  $2,000  for  each  such  incident.  The  provi- 
sions of  section  11 28 A  (other  than  subsections  (a)  and  (b))  shall  apply  to  a 
civil  money  penalty  under  the  previous  sentence  in  the  same  manner  as 
such  provisions  apply  to  a  penalty  or  proceeding  under  section  1128A(a).". 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)  shall  apply 
with  respect  to  items  and  services  furnished  on  or  after  January  1,  1993. 

SEC.  112.  IMPROVEMENTS  IN  RECOVERY  OF  PAYMENTS  FROM  PRIMARY  PAYERS. 

(a)  Submission  of  Reports  on  Efforts  To  Recover  Erroneous  Payments. — 

(1)  Fiscal  intermediaries  under  part  a. — Section  1816  of  the  Social  Security 
Act  (42  U.S.C.  1396h)  is  amended  by  adding  at  the  end  the  following  new  subsec- 
tion: 

"(k)  An  agreement  with  an  agency  or  organization  under  this  section  shall  require 
that  such  agency  or  organization  submit  an  annual  report  to  the  Secretary  describ- 
ing the  steps  taken  to  recover  payments  made  for  items  or  services  for  which  pay- 
ment has  been  or  could  be  made  under  a  primary  plan  (as  defined  in  section 
1862(b)(2)(A)).". 

(2)  Carriers  under  part  b. — Section  1842(b)(3)  of  such  Act  (42  U.S.C. 
1395u(b)(3))  is  amended— 

(A)  by  striking  "and"  at  the  end  of  subparagraphs  (G)  and  (H);  and 

(B)  by  inserting  after  subparagraph  (H)  the  following  new  subparagraph: 
"(I)  will  submit  annual  reports  to  the  Secretary  describing  the  steps  taken  to 

recover  payments  made  under  this  part  for  items  or  services  for  which  payment 
has  been  or  could  be  made  under  a  primary  plan  (as  defined  in  section 
1862(b)(2)(A)).". 

(b)  Requirements  Under  Carrier  Performance  Evaluation  Program. — 

(1)  Fiscal  intermediaries  under  part  a. — Section  1816(f)(1)(A)  of  such  Act  (42 
U.S.C.  1396h(f)(l)(A))  is  amended  by  striking  "processing"  and  inserting  "proc- 
essing (including  the  agency's  or  organization's  success  in  recovering  payments 
made  under  this  title  for  services  for  which  payment  has  been  or  could  be  made 
under  a  primary  plan  (as  defined  in  section  1862(b)(2)(A)))". 

(2)  Carriers  under  part  b. — Section  1842(b)(2)  of  such  Act  (42  U.S.C. 
1395u(b)(2))  is  amended  by  adding  at  the  end  the  following  new  subparagraph: 

"(D)  In  addition  to  any  other  standards  and  criteria  established  by  the  Secretary 
for  evaluating  carrier  performance  under  this  paragraph  relating  to  avoiding  erro- 
neous payments,  the  Secretary  shall  establish  standards  and  criteria  relating  to  the 
carrier's  success  in  recovering  payments  made  under  this  part  for  items  or  services 
for  which  payment  has  been  or  could  be  made  under  a  primary  plan  (as  defined  in 
section  1862(b)(2)(A)).". 

(c)  Deadune  for  Reimbursement  by  Primary  Plans. — 

(1)  In  general.— Section  1862(b)(2)(B)(i)  of  such  Act  (42  U.S.C.  1395y(b)(2)(B)(i)) 
is  amended  by  adding  at  the  end  the  following  sentence:  "If  reimbursement  is 
not  made  to  the  appropriate  Trust  Fund  before  the  expiration  of  the  60-day 
period  that  begins  on  the  date  such  notice  or  other  information  is  received,  the 
Secretary  may  charge  interest  (beginning  with  the  date  on  which  the  notice  or 
other  information  is  received)  on  the  amount  of  the  reimbursement  until  reim- 
bursement is  made  (at  a  rate  determined  by  the  Secretary  in  accordance  with 
regulations  of  the  Secretary  of  the  Treasury  applicable  to  charges  for  late  pay- 
ments).". 
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(2)  Conforming  amendment. — The  heading  of  clause  (i)  of  section 
1862(b)(2)(B)  of  such  Act  is  amended  to  read  as  follows:  "Repayment  re- 
quired.— ". 

(3)  Effective  date. — The  amendments  made  by  this  subsection  shall  apply  to 
payments  for  items  and  services  furnished  on  or  after  January  1,  1993. 

(d)  Effective  Date. — The  amendments  made  by  subsections  (a)  and  (b)  shall  apply 
to  contracts  with  fiscal  intermediaries  and  carriers  under  title  XVIII  of  the  Social 
Security  Act  for  years  beginning  with  1993. 

SEC.  113.  STUDY  OF  EFFECTIVENESS  OF  SECONDARY  PAYER  REFORMS. 

(a)  In  General. — The  Comptroller  General  shall  conduct  a  study  of  the  effective- 
ness of  the  amendments  made  by  this  subtitle  in  improving  collections  from  pri- 
mary plans  for  expenditures  under  the  medicare  program  for  which  medicare  is  a 
secondary  payer,  and  shall  include  in  the  study — 

(1)  an  evaluation  of  the  feasibility  and  desirability  of  providing  incentives  to 
entities  serving  as  carriers  and  fiscal  intermediaries  under  the  medicare  pro- 
gram to  recover  amounts  paid  under  the  program  for  items  and  services  for 
which  payment  should  not  have  been  made  under  the  program  because  of  the 
medicare  secondary  payer  requirements;  and 

(2)  an  analysis  of  the  feasibility  and  desirability  of  permitting  entities  that 
are  not  engaged  in  providing,  paying  for,  or  reimbursing  the  cost  of  medical  or 
other  health  services  under  group  insurance  policies  or  contracts  or  similar 
agreements  or  arrangements  to  serve  as  fiscal  intermediaries  and  carriers 
under  the  medicare  program. 

(b)  Reports. — Not  later  than  July  1,  1993,  the  Comptroller  General  shall  submit 
interim  findings  on  the  study  conducted  under  subsection  (a)  to  the  Committee  on 
Ways  and  Means  of  the  House  of  Representatives.  Not  later  than  March  1,  1994,  the 
Comptroller  General  shall  submit  a  final  report  on  the  study  to  the  Committee,  and 
shall  include  in  the  report  any  recommendations  the  Comptroller  General  considers 
appropriate  for  actions  to  improve  collections  from  primary  plans  for  expenditures 
for  which  medicare  is  a  secondary  payer. 

Subtitle  C — Payment  for  Interpretation  of 
Electrocardiograms 

SEC.  121.  PERMITTING  SEPARATE  PAYMENT  FOR  INTERPRETATION  OF  ELECTROCARDIOGRAMS. 

(a)  Development  of  Separate  Fee  Schedule  Amounts  for  Electrocardiogram 
Interpretations. — Effective  for  services  furnished  on  or  after  January  1,  1993 — 

(1)  In  general. — The  Secretary  of  Health  and  Human  Services — 

(A)  shall  make  separate  pajmient,  under  the  fee  schedule  established 
under  section  1848  of  the  Social  Security  Act,  for  the  interpretation  of  elec- 
trocardiograms performed  or  ordered  to  be  performed  as  part  of  or  in  con- 
junction with  a  visit  to  or  a  consultation  with  a  physician,  and 

(B)  shall  adjust  the  relative  values  established  for  medical  visits  and  con- 
sultations under  subsection  (c)  of  such  section  so  as  not  to  include  relative 
value  units  for  electrocardiogram  interpretation  in  the  relative  value  for 
medical  visits  and  consultations. 

(2)  Conforming  amendment. — Section  1848(b)  of  the  Social  Security  Act  (42 
U.S.C.  1395w-4(b))  is  amended  by  striking  paragraph  (3). 

(b)  Budget  Neutrality. — Effective  for  services  furnished  on  or  after  January  1, 
1993— 

(1)  the  Secretary  shall  reduce  the  relative  values  for  all  services  established 
under  section  1848(c)(2)  of  the  Social  Security  Act  by  such  percentage  as  the 
Secretary  determines  to  be  necessary  so  that,  beginning  in  1996,  the  provisions 
of  this  section  would  not  result  in  expenditures  under  section  1848  of  such  Act 
that  exceed  the  amount  of  such  expenditures  under  such  section  that  would 
have  been  made  if  this  section  had  not  been  enacted,  and 

(2)  the  Secretary  shall  reduce  the  amount  determined  under  section 
1848(a)(2)(B)(i)(I)  of  such  Act  by  such  percentage  as  the  Secretary  determines  to 
be  required  to  assure  that,  taking  into  account  the  reduction  in  relative  values 
made  under  paragraph  (1),  the  provisions  of  this  section  do  not  result  in  expend- 
itures under  section  1848  of  such  Act  in  1993  that  exceed  the  amount  of  such 
expenditures  under  such  section  that  would  have  been  m.ade  if  this  section  had 
not  been  enacted. 
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TITLE  II— CUSTOMS  OFFICER  PAY  REFORM 


SEC.  201.  OVERTIME  AND  PREMIUM  PAY  FOR  CUSTOMS  OFFICERS. 

(a)  In  General.— Section  5  of  the  Act  of  February  13,  1911  (19  U.S.C.  261  and  267) 
is  amended  to  read  as  follows: 

"SEC.  5.  OVERTIME  AND  PREMIUM  PAY  FOR  CUSTOMS  OFFICERS. 

"(a)  Overtime  Pay. — 

"(1)  In  GENERAL. — Subject  to  paragraph  (2)  and  subsection  (c),  a  customs  offi- 
cer who  is  officially  assigned  to  perform  work  in  excess  of  40  hours  in  the  ad- 
ministrative workweek  of  the  officer  or  in  excess  of  8  hours  in  a  day  shall  be 
compensated  for  that  work  at  an  hourly  rate  of  pay  that  is  equal  to  2  times  the 
hourly  rate  of  the  basic  pay  of  the  officer.  For  purposes  of  this  paragraph,  the 
hourly  rate  of  basic  pay  for  a  customs  officer  does  not  include  any  premium  pay 
provided  for  under  subsection  (b). 
"(2)  Special  provisions  relating  to  overtime  work  on  callback  basis. — 
"(A)  Minimum  duration. — Any  work  for  which  compensation  is  author- 
ized under  paragraph  (1)  and  for  which  the  customs  officer  is  required  to 
return  to  the  officer's  place  of  work  shall  be  treated  as  being  not  less  than  2 
hours  in  duration;  but  only  if  such  work  begins  at  least  1  hour  after  the  end 
of  any  previous  regularly  scheduled  work  assignment. 
"(B)  Compensation  for  commuting  time. — 

"(i)  In  general. — Except  as  provided  in  clause  (ii),  in  addition  to  the 
compensation  authorized  under  paragraph  (1)  for  work  to  which  sub- 
paragraph (A)  applies,  the  customs  officer  is  entitled  to  be  paid,  as  com- 
pensation for  commuting  time,  an  amount  equal  to  3  times  the  hourly 
rate  of  basic  pay  of  the  officer. 

"(ii)  Exception. — Compensation  for  commuting  time  is  not  payable 
under  clause  (i)  if  the  work  for  which  compensation  is  authorized  under 
paragraph  (1)  commences  within  2  hours  of  the  next  regularly  sched- 
uled work  assignment  of  the  customs  officer. 
"(b)  Premium  Pay  for  Customs  Officers. — 
"(1)  Night  work  differential. — 

"(A)  3  P.M.  TO  midnight  shiftwork. — If  the  majority  of  the  hours  of  regu- 
larly scheduled  work  of  a  customs  officer  occur  during  the  period  beginning 
at  3  p.m.  and  ending  at  12  a.m.,  the  officer  is  entitled  to  pay  for  work 
during  such  period  (except  for  work  to  which  paragraph  (2)  or  (3)  applies)  at 
the  officer's  hourly  rate  of  basic  pay  plus  premium  pay  amounting  to  15 
percent  of  that  basic  rate. 

"(B)  11  P.M.  TO  8  A.M.  SHIFTWORK. — If  the  majority  of  the  hours  of  regular- 
ly scheduled  work  of  a  customs  officer  occur  during  the  period  beginning  at 
11  p.m.  and  ending  at  8  a.m.,  the  officer  is  entitled  to  pay  for  work  during 
such  period  (except  for  work  to  which  paragraph  (2)  or  (3)  applies)  at  the 
officer's  hourly  rate  of  basic  pay  plus  premium  pay  amounting  to  20  per- 
cent of  that  basic  rate. 
"(2)  Sunday  differential. — A  customs  officer  who  performs  any  regularly 
scheduled  work  on  a  Sunday  that  is  not  a  holiday  is  entitled  to  pay  for  that 
work  at  the  officer's  hourly  rate  of  basic  pay  plus  premium  pay  amounting  to  50 
percent  of  that  basic  rate. 

"(3)  Holiday  differential. — A  customs  officer  who  performs  any  regularly 
scheduled  work  on  a  holiday  is  entitled  to  pay  for  that  work  at  the  officer's 
hourly  rate  of  basic  pay  plus  premium  pay  amounting  to  100  percent  of  that 
basic  rate. 

"(4)  Treatment  of  premium  pay. — Premium  pay  provided  for  under  this  sub- 
section may  not  be  treated  as  being  overtime  pay  or  compensation  for  any  pur- 
pose. 

"(c)  Limitations. — 

"(1)  Fiscal  year  cap. — The  aggregate  of  overtime  pay  under  subsection  (a)  (in- 
cluding commuting  compensation  under  subsection  (a)(2)(B))  and  premium  pay 
under  subsection  (b)  that  a  customs  officer  may  be  paid  in  any  fiscal  year  may 
not  exceed  $25,000;  except  that  the  Commissioner  of  Customs  or  his  designee 
may  waive  this  limitation  in  individual  cases  in  order  to  prevent  excessive  costs 
or  to  meet  emergency  requirements  of  the  Customs  Service. 

"(2)  Exclusivity  of  pay  under  this  section. — A  customs  officer  who  receives 
overtime  pay  under  subsection  (a)  or  premium  pay  under  subsection  (b)  for  time 
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worked  may  not  receive  pay  or  other  compensation  for  that  work  under  any 

other  provision  of  law. 
"(d)  Regulations. — The  Secretary  of  the  Treasury  shall  prescribe  such  regula- 
tions as  are  necessary  or  appropriate  to  carry  out  this  section,  including  regula- 
tions— 

"(1)  to  ensure  that  callback  work  assignments  are  commensurate  with  the 
overtime  pay  authorized  for  such  work;  and 

"(2)  to  prevent  the  disproportionate  assignment  of  overtime  work  to  customs 
officers  who  are  near  to  retirement. 
"(e)  Definitions. — As  used  in  this  section: 

"(1)  The  term  'customs  officer'  means  an  individual  performing  those  func- 
tions specified  by  regulation  by  the  Secretary  of  the  Treasury  for  a  customs  in- 
spector or  canine  enforcement  officer.  Such  functions  shall  be  consistent  with 
such  applicable  standards  as  may  be  promulgated  by  the  Office  of  Personnel 
Management. 

"(2)  The  term  'holiday'  means  any  day  designated  as  a  holiday  under  a  Feder- 
al statute  or  Executive  order.". 

(b)  Conforming  Amendments. — 

(1)  Section  2  of  the  Act  of  June  3,  1944  (19  U.S.C.  1451a),  is  repealed. 

(2)  Section  450  of  the  Tariff  Act  of  1930  (19  U.S.C.  1450)  is  amended— 

(A)  by  striking  out  "AT  NIGHT"  in  the  section  heading  and  inserting 
"DURING  OVERTIME  HOURS"; 

(B)  by  striking  out  "at  night"  and  inserting  "during  overtime  hours";  and 

(C)  by  inserting  "aircraft,"  immediately  before  "vessel". 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a)  and  (b)  apply  to 
customs  inspectional  services  provided  on  or  after  October  1,  1992. 

SEC.  202.  FOREIGN  LANGUAGE  PROFICIENCY  AWARDS  FOR  CUSTOMS  OFFICERS. 

Cash  awards  for  foreign  language  proficiency  may,  under  regulations  prescribed 
by  the  Secretary  of  the  Treasury,  be  paid  to  customs  officers  (as  referred  to  in  sec- 
tion 5(e)(1)  of  the  Act  of  February  13,  1911)  to  the  same  extent  and  in  the  same 
manner  as  would  be  allowable  under  subchapter  III  of  chapter  45  of  title  5,  United 
States  Code,  with  respect  to  law  enforcement  officers  (as  defined  by  section  4521  of 
such  title). 

SEC.  203.  APPROPRIATIONS  REIMBURSEMENTS  FROM  THE  CUSTOMS  USER  FEE  ACCOUNT. 

Section  13031(f)(3)  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
(19  U.S.C.  58c(f)(3))  is  amended— 

(1)  by  amending  clause  (i)  of  subparagraph  (A)  to  read  as  follows: 
"(i)  in- 

"(I)  paying  overtime  compensation  and  premium  pay  under  section  5(a) 
and  (b)  of  the  Act  of  February  13,  1911, 

"(II)  paying  agency  contributions  to  the  Civil  Service  Retirement  and  Dis- 
ability Fund  to  match  deductions  from  the  overtime  compensation  paid 
under  subclause  (I),  and 

"(III)  providing  all  preclearance  services  for  which  the  recipients  of  such 
services  are  not  required  to  reimburse  the  Secretary  of  the  Treasury,  and"; 
and 

(2)  by  striking  out  "except  for  costs  described  in  subparagraph  (A)(i)  (I)  and 
(II),"  in  subparagraph  (B)(i). 

SEC.  204.  TREATMENT  OF  CERTAIN  PAY  OF  CUSTOMS  OFFICERS  FOR  RETIREMENT  PURPOSES. 

(a)  In  General. — Section  8331(3)  of  title  5,  United  States  Code,  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (C); 

(2)  by  striking  out  the  semicolon  at  the  end  of  subparagraph  (D)  and  inserting 
";  and"; 

(3)  by  adding  after  subparagraph  (D)  the  following: 

"(E)  with  respect  to  a  customs  officer  (referred  to  in  subsection  (e)(1)  of 
section  5  of  the  Act  of  February  13,  1911),  compensation  for  overtime  in- 
spectional services  provided  for  under  subsection  (a)  of  such  section  5,  but 
not  to  exceed  50  percent  of  any  statutory  maximum  in  overtime  pay  for 
customs  officers  which  is  in  effect  for  the  year  involved;";  and 

(4)  by  striking  out  "subparagraphs  (B),  (C),  and  (D)  of  this  paragraph,"  and 
inserting  "subparagraphs  (B),  (C),  (D),  and  (E)  of  this  paragraph". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a)  take  effect  on  the 
date  of  the  enactment  of  this  Act  and  apply  only  with  respect  to  service  performed 
on  or  after  such  date. 


12 


SEC.  205.  REPORTS. 

(a)  Customs  User  Fee  Account  Reports. — Subparagraph  (D)  of  section  13031(f)(3) 
of  the  Consohdated  Omnibus  Budget  Reconciliation  Act  of  1985  (19  U.S.C. 
58c(f)(3)(D))  is  amended  to  read  as  follows: 

"(D)  At  the  close  of  each  fiscal  year,  the  Secretary  of  the  Treasury  shall  submit  a 
report  to  the  Committee  on  Finance  of  the  Senate  and  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives — 

"(i)  containing  a  detailed  accounting  of  all  expenditures  from  the  Customs 
User  Fee  Account  during  such  year,  including  a  summary  of  the  expenditures, 
on  a  port-by-port  basis,  for  which  reimbursement  has  been  provided  under  sub- 
paragraph (A)(ii);  and 

"(ii)  containing  a  listing  of  all  callback  assignments  of  customs  officers  for 
which  overtime  compensation  was  paid  under  section  5(a)  of  the  Act  of  Febru- 
ary 13,  1911,  and  that  were  less  than  1  hour  in  duration.". 

(b)  Other  Reports. — 

(1)  GAO  REPORT.— The  Comptroller  General  of  the  United  States  shall  under- 
take— 

(A)  an  evaluation  of  the  appropriateness  and  efficiency  of  the  customs 
user  fee  laws  for  financing  the  provision  of  customs  inspectional  services; 
and 

(B)  a  study  to  determine  whether  cost  savings  in  the  provision  of  over- 
time inspectional  services  could  be  realized  by  the  United  States  Customs 
Service  through  the  use  of  additional  inspectors  as  opposed  to  continuing 
the  current  practice  of  reljdng  on  overtime  pay. 

The  Comptroller  General  shall  submit  a  report  on  the  evaluation  and  study  re- 
quired under  this  subsection  to  the  Committees  by  no  later  than  the  1st  anni- 
versary of  the  date  of  the  enactment  of  this  Act. 

(2)  Treasury  recommendation. — On  the  day  that  the  President  submits  the 
budget  for  the  United  States  Government  for  fiscal  year  1994  to  the  Congress 
under  section  1105(a)  of  title  31,  United  States  Code,  the  Secretary  of  the  Treas- 
ury shall  submit  to  the  Committees  recommended  legislative  proposals  for  im- 
proving the  operation  of  customs  user  fee  laws  in  financing  the  provision  of  cus- 
toms inspectional  services. 

(3)  Definition  of  committees. — For  purposes  of  this  subsection,  the  term 
"(Committees"  means  the  Committee  on  Ways  and  Means  of  the  House  of  Rep- 
resentatives and  the  Clommittee  on  Finance  of  the  Senate. 

title  III— availability  and  use  of  death 
information  under  the  old-age,  survi- 
vors, AND  disability  INSURANCE  PROGRAM 

sec.  301.  IMPROVEMENTS  IN  PROGRAM  FOR  USE  OF  DEATH  CERTIFICATES  TO  CORRECT  PRO- 
GRAM INFORMATION. 

(a)  EuMiNATiON  OF  State  RESTRICTIONS  ON  UsE  OF  INFORMATION. — Section 
205(rXl)  of  the  Social  Security  Act  (42  U.S.C.  405(r)(l))  is  amended  by  adding  at  the 
end,  after  and  below  subparagraph  (B),  the  following  new  sentence: 

"Any  contract  entered  into  pursuant  to  subparagraph  (A)  shall  not  include  any  re- 
striction on  the  use  of  information  obtained  by  the  Secretary  pursuant  to  such  con- 
tract, except  to  the  extent  that  such  use  may  be  restricted  under  paragraph  (6).". 

(b)  Information  Provided  to  State  Agencies  Free  of  Charge. — 

(1)  In  GENERAL.— Section  205(r)(4)  of  such  Act  (42  U.S.C.  405(rX4))  is  amended 
to  read  as  follows: 

"(4XA)  In  the  case  of  individuals  with  respect  to  whom  federally  funded  benefits 
are  provided  by  (or  through)  a  State  agency  other  than  under  this  Act,  the  Secre- 
tary shall  to  the  extent  feasible  provide  such  information  free  of  charge  through  a 
cooperative  arrangement  with  such  agency,  for  ensuring  proper  payment  of  those 
benefits  with  respect  to  such  individuals,  if  such  arrangement  does  not  conflict  with 
the  duties  of  the  Secretary  under  paragraph  (1). 

"(B)  The  Secretary  may  enter  into  similar  agreements  with  States  to  provide  in- 
formation free  of  charge  for  their  use  in  programs  wholly  funded  by  the  States  if 
such  arrangement  does  not  conflict  with  the  duties  of  the  Secretary  under  para- 
graph (1).". 

(2)  Conforming  amendment. — Section  205(rX3)  of  such  Act  (42  U.S.C. 
405(rX3))  is  amended  by  striking  "or  State". 
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(c)  Use  by  States  of  Social  Security  Account  Numbers  Ck)NTiNGENT  Upon  Par- 
ticipation IN  Program.— Section  205(r)(2)  of  such  Act  (42  U.S.C.  405(r)(2))  is  amend- 
ed— 

(1)  by  inserting  "(A)"  after  "(2)";  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 

"(B)  Notwithstanding  section  7(a)(2)(B)  of  the  Privacy  Act  of  1974  and  clauses  (i) 
and  (v)  of  subsection  (c)(2)(C)  of  this  section,  any  State  which  is  not  a  party  to  a  con- 
tract with  the  Secretary  meeting  the  requirements  of  paragraph  (1)  (and  any  politi- 
cal subdivision  thereof)  may  not  utilize  an  individual's  social  security  account 
number  in  the  administration  of  any  driver's  license  or  motor  vehicle  registration 
law.". 

SEC.  302.  STUDY  REGARDING  IMPROVEMENTS  IN  GATHERING  AND  REPORTING  OF  DEATH  INFOR- 
MATION. 

(a)  In  General. — As  soon  as  practicable  after  the  date  of  the  enactment  of  this 
Act,  the  Secretary  of  Health  and  Human  Services  shall  conduct  a  study  of  possible 
improvements  in  the  current  methods  of  gathering  and  reporting  death  information 
by  the  Federal,  State,  and  local  governments  which  would  result  in  more  efficient 
and  expeditious  handling  of  such  information. 

(b)  Specific  Matters  To  Be  Studied.— In  carrying  out  the  study  required  under 
this  section,  the  Secretary  shall — 

(1)  ascertain  the  delays  in  the  receipt  of  death  information  which  are  current- 
ly encountered  by  the  Social  Security  Administration  and  other  agencies  in 
need  of  such  information  on  a  regular  basis, 

(2)  analyze  the  causes  of  such  delays, 

(3)  develop  alternative  options  for  improving  Federal,  State,  and  local  agency 
cooperation  in  reducing  such  delays,  and 

(4)  evaluate  the  costs  and  benefits  associated  with  the  options  referred  to  in 
paragraph  (3). 

(c)  Report. — Not  later  than  December  31,  1992,  the  Secretary  shall  submit  a  writ- 
ten report  to  the  Committee  on  Ways  and  Means  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the  Senate  setting  forth  the  results  of  the  study 
conducted  pursuant  to  this  section,  together  with  such  administrative  and  legisla- 
tive recommendations  as  the  Secretary  may  consider  appropriate. 

SEC.  303.  EFFECTIVE  DATE. 

(a)  In  General. — The  amendments  made  by  section  301  shall  take  effect  1  year 
after  the  date  of  the  enactment  of  this  Act. 

(b)  Promotion  of  Entry  Into  New  Contracts. — As  soon  as  practicable  after  the 
date  of  the  enactment  of  this  Act,  the  Secretary  of  Health  and  Human  Services 
shall  take  such  actions  as  are  necessary  and  appropriate  to  promote  entry  into  con- 
tracts under  section  205(r)  of  the  Social  Security  Act  which  are  in  compliance  with 
the  requirements  of  the  amendments  made  by  section  301. 

title  IV— PBGC  report  ON  EMPLOYERS  WITH 
UNDERFUNDED  PLANS 


SEC.  401.  REPORT  ON  EMPLOYERS  WITH  UNDERFUNDED  PLANS. 

(a)  General  Rule. — The  Pension  Benefit  Guaranty  Corporation  shall,  on  January 
31  of  each  calendar  year  after  1991,  submit  a  report  to  the  Congress  setting  forth — 

(1)  the  name  of  each  contributing  sponsor  of  1  or  more  applicable  plans 
having  unfunded  liabilities  aggregating  $25,000,000  or  more,  and 

(2)  the  name  of  each  contributing  sponsor  with  an  applicable  plan  which  has 
an  unfunded  liability  in  excess  of  $5,000,000  and  with  respect  to  which  a  mini- 
mum funding  waiver  in  excess  of  $1,000,000  has  been  granted. 

Information  ~nay  be  included  in  such  report  only  if  such  information  may  be  public- 
ly disclosed  by  the  Pension  Benefit  Guaranty  Corporation. 

(b)  Determinations  of  Unfunded  Liability. — For  purposes  of  subsection  (a),  de- 
terminations of  the  unfunded  liability  of  any  plan  shall  be  made  by  the  Pension 
Benefit  Guaranty  Corporation  on  the  basis  of  the  most  recent  information  available 
to  it. 

(c)  Applicable  Plan. — For  purposes  of  subsection  (a),  the  term  "applicable  plan" 
means  any  employee  pension  benefit  plan  (as  defined  in  paragraph  (2)  of  section  3  of 
the  Employee  Retirement  Income  Security  Act  of  1974)  covered  under  subtitle  B  of 
title  IV  of  such  Act;  except  that  such  term  shall  not  include  a  multiemployer  plan 
(as  defined  in  section  4001(a)(3)  of  such  Act). 
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(d)  Contributing  Sponsor. — For  purposes  of  this  section,  the  term  "contributing 
sponsor"  has  the  meaning  given  to  such  term  by  section  4001(a)(13)  of  such  Act. 

Purpose  and  Summary 

The  purpose  of  the  bill  is  to  make  a  number  of  changes  in  the 
administration  of  the  Medicare  program,  as  well  as  other  changes 
to  matters  not  within  the  jurisdiction  of  this  Committee.  Title  I  of 
the  bill,  which  includes  material  related  to  the  Medicare  program, 
would  revise  current  policies  affecting  the  administration  and  pay- 
ment of  claims  for  covered  items  of  durable  medical  equipment 
(DME)  to  reduce  fraud,  waste,  and  abuse.  The  reported  bill  also  in- 
cludes provisions  that  would  strengthen  enforcement  of  the  Medi- 
care secondary  payer  policy,  and  reduce  the  level  of  erroneous  pay- 
ments. Finally,  Title  I  of  the  bill  includes  a  provision  to  restore  sep- 
arate Medicare  payments  to  physicians  for  interpretation  of  elec- 
trocardiograms. 

Background  and  Need  for  the  Legislation 

The  Medicare  portions  of  this  legislation  are  the  result  of  the 
oversight  and  investigative  activities  of  the  Committee  on  Ways 
and  Means.  Based  on  a  series  of  hearings  and  investigations  con- 
ducted by  the  Subcommittee  on  Oversight  of  the  Committee  on 
Ways  and  Means,  considerable  evidence  was  accumulated  concern- 
ing the  practices  of  certain  durable  medical  equipment  (DME)  sup- 
pliers and  the  manner  in  which  the  Medicare  program  administers 
claims  for  covered  DME  items.  These  investigations  and  hearings 
also  identified  problems  in  the  enforcement  of  Medicare  require- 
ments concerning  the  primary  liability  of  certain  other  health 
plans. 

The  Committee  is  also  aware  of  a  number  of  recommendations 
from  the  Department  of  Health  and  Human  Services  (DHHS)  and 
from  organizations  representing  physicians  and  DME  suppliers 
that  support  the  provisions  included  in  its  reported  bill.  The  Com- 
mittee is  also  aware  that  the  Inspector  General  of  DHHS  has  re- 
ported on  a  number  of  problems  and  abuses  in  the  marketing  of 
DME  items  to  Medicare  beneficiaries  and  significant  variations  in 
the  application  of  Medicare  coverage  and  payment  policies  by  carri- 
ers. These  matters  are  well  documented  in  reports  and  hearings 
considered  by  the  Committee. 

At  a  time  of  rising  health  care  costs  and  limited  public  resources 
to  support  the  Medicare  program,  the  Committee  believes  strongly 
that  every  effort  must  be  made  to  assure  the  effective  and  economi- 
cal administration  of  the  program.  Program  waste,  fraud  or  abuse 
must  be  eliminated.  The  provisions  related  to  the  administration  of 
the  Medicare  DME  benefit  are  intended  to  improve  program  integ- 
rity and  management. 

The  Committee  reported  bill  would  also  address  a  problem  aris- 
ing from  implementation  of  certain  provisions  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (OBRA  90)  relating  to  Medicare 
payment  for  the  interpretation  of  electrocardiograms  (EKGs).  Expe- 
rience with  the  new  Medicare  fee  schedule  and  comments  from  the 
beneficiary  and  physician  communities  regarding  the  inadequacy  of 
payments  for  visit  and  consultation  services  supports  the  re-instate- 
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ment  of  separate  physician  payment  for  the  interpretation  of  this 
important  diagnostic  test.  Bundling  these  payments  into  visit  and 
consultation  services  has  resulted  in  larger  payments  to  physicians 
rarely  performing  EKG  interpretations  and  inadequate  payments 
to  those  performing  a  large  number  of  such  tests. 

Since  resource-based  relative  value  units  were  established  for  the 
interpretation  of  EKGs,  the  Committee  believes  that  separate  pay- 
ments for  this  professional  service  should  be  recognized  under  the 
fee  schedule.  The  provision  in  the  Committee  bill  would  implement 
this  change  on  a  budget-neutral  basis  through  a  modest  reduction 
to  other  fee  schedule  amounts  and  payments  for  services  not  yet 
paid  under  the  fee  schedule. 

HEARINGS 

The  Committee  held  no  hearings  on  this  legislation.  However, 
the  Committee  did  have  the  benefit  of  pertinent  reports  and  inves- 
tigations on  matters  related  to  the  bill's  provisions,  including  five 
reports  prepared  by  the  Subcommittee  on  Oversight  of  the  Commit- 
tee on  Ways  and  Means,  the  Office  of  the  Inspector  General  of 
DHHS,  and  the  General  Accounting  Office. 

COMMITTEE  CONSIDERATION 

On  July  23,  1992,  the  Subcommittee  on  Health  and  the  Environ- 
ment met  in  open  session  to  consider  the  bill  H.R.  3837.  The  bill 
was  amended  by  a  Substitute  Amendment  to  Title  I  and  one  addi- 
tional amendment.  The  bill  as  amended  was  ordered  reported,  by 
voice  vote,  a  quorum  being  present.  On  July  28,  1992,  the  Commit- 
tee on  Energy  and  Commerce  met  in  open  session  and  ordered  re- 
ported the  bill  H.R.  3837  with  amendments  by  voice  vote,  a  quorum 
being  present. 

Pursuant  to  clause  2(1)(3)(A)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  or  recommendations  have 
been  made  by  the  Committee. 

Committee  on  Government  Operations 

Pursuant  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 

Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  believes  that  the  Medi- 
care portions  of  the  bill,  Title  I  of  H.R.  3837,  will  result  in  reduced 
outlays  of  $1  million,  $5  million,  and  $6  million  in  Fiscal  Years 
1993,  1994,  and  1995,  respectively. 
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U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  August  3,  1992. 

Hon.  John  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce,  House  of  Repre- 
sentatives, Washington,  DC 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  Title  I  of  H.R.  3837,  the  Feder- 
al Program  Improvement  Act  of  1992,  as  ordered  reported  by  the 
House  Committee  on  Energy  and  Commerce  on  July  28,  1992.  An 
estimate  for  the  amendment  to  restore  separate  payments  for  the 
interpretation  of  electrocardiograms  is  included. 

H.  R.  3837  would  affect  direct  spending  and  receipts,  and  thus 
would  be  subject  to  pay-as-you-go  procedures  under  section  252  of 
the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985. 
As  a  result,  the  estimate  required  under  clause  8  of  House  Rule 
XXI  also  is  attached. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  D.  Reischauer. 
congressional  budget  office  cost  estimate 

I.  Bill  number:  Title  I  of  H.R.  3837. 

2.  Bill  title:  Federal  Program  Improvement  Act  of  1992. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Energy  and  Commerce  on  July  28,  1992. 

4.  Bill  purpose:  Title  I  of  H.R.  3837  would  make  a  number  of 
changes  in  the  administration  of  the  Medicare  program. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  in  millions  of  dollars] 

1993      1994      1995      1996  1997 


Direct  spending: 
Title  I— Medicare: 

Prohibition  on  carrier  shopping: 

Estimated  budget  authority   -1     -5     -6     -7  -8 

Estimated  outlays   -1     -5     -6     -7  -8 

EKG  amendment: 

Estimated  budget  authority   -5    -10    -10    -15  -15 

Estimated  outlays   -5    -10    -10    -15  -15 

Total— Estimated  budget  authority   -6    -15    -16    -22  -23 

Total— Estimated  outlays   -6    -15    -16    -22  -23 


Basis  of  estimate:  Title  I — Medicare. 

Carrier  Shopping:  H.R.  3837  includes  several  provisions  relating 
to  the  reimbursement  for  durable  medical  equipment  (DME)  under 
the  Medicare  program.  The  only  provision  that  has  budgetary  ef- 
fects deals  with  the  prohibition  on  carrier  shopping.  Under  current 
practice,  some  DME  suppliers  are  submitting  claims  for  this  equip- 
ment through  the  carrier  with  the  highest  reimbursement  rates  for 
the  equipment.  This  provision  would  require  suppliers  to  submit 
claims  for  DME,  prosthetic  devices,  orthotics  and  prosthetics,  and 
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ostomy  bags  and  supplies  related  to  ostomy  care  to  the  carrier 
whose  geographic  area  includes  the  location  where  the  items  or 
services  are  actually  provided  to  the  patient.  This  change  would 
take  effect  on  July  1,  1993.  Based  on  information  from  the  Health 
Care  Financing  Administration  (HCFA),  this  provision  could  save 
approximately  two  percent  of  DME  reimbursements  per  year,  or  an 
estimated  $27  million  over  the  1993-1997  period. 

Secondary  Payer  Program:  The  bill  would  also  include  provisions 
relating  to  the  Medicare  Secondary  Payer  (MSP)  program.  This 
program  identifies  and  collects  reimbursements  erroneously  made 
when  other  health  insurance  exists  (and  is  primary  payer  to  Medi- 
care). These  provisions  would  strengthen  the  identification  and  en- 
forcement mechanisms  that  HCFA  can  employ  to  collect  these 
funds.  Discussions  with  HCFA  staff  have  indicated  that  any  budget 
effects  from  these  changes  are  likely  to  be  small,  but  no  data  are 
available  to  develop  a  precise  estimate. 

Restore  Separate  Payments  for  EKGs:  The  bill  also  includes  a 
provision  that  would  reestablish  separate  payment  for  the  interpre- 
tation of  electrocardiograms  (EKGs),  when  they  are  performed  in 
conjunction  with  the  physician's  visit  or  consultation.  The  provi- 
sion would  result  in  the  decrease  of  relative  value  units  assigned  to 
visits  and  consultations,  and  would  lower  the  conversion  factor 
used  to  calculate  payments  to  physicians.  The  provision  is  designed 
to  be  budget-neutral  with  respect  to  physician  payments.  However, 
there  will  be  some  savings  due  to  decreased  payments  for  radiology 
services  in  hospital  outpatient  departments  because  those  pay- 
ments are  calculated  based  on  physician  payment  rates  for  those 
services. 

6.  Pay-as-you-go  considerations:  The  Budget  Enforcement  Act  of 
1990  sets  up  pay-as-you-go  procedures  for  legislation  affecting 
direct  spending  or  receipts  through  1995.  The  benchmark  against 
which  changes  in  direct  spending  or  receipts  are  measured  is  the 
baseline  as  described  in  the  act. 

The  Medicare  provisions  of  the  bill  would  reduce  direct  spending. 
The  estimate  outlay  effects  are  shown  in  the  table  below. 

[By  fiscal  years,  in  millions  of  dollars] 

1992      1993      1994  1995 


Title  I— Medicare: 

Change  in  outlays   0     -6    -15  -16 

Change  in  receipts   0       0       0  0 


7.  Estimated  cost  to  State  and  local  government:  None. 

8.  Estimate  comparison:  None. 

9.  Previous  CBO  estimate:  None. 

10.  Estimate  prepared  by:  Lori  Housman — Medicare;  Scott  Harri- 
son— Medicare;  Lisa  Layman — Medicare. 

11.  Estimate  approved  by:  Paul  Van  de  Water  (for  C.G.  Nuckols, 
Assistant  Director  for  Budget  Analysis). 
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CONGRESSIONAL  BUDGET  OFFICE  ESTIMATE^ 

The  applicable  cost  estimate  of  this  act  for  all  purposes  of  sec- 
tions 252  and  253  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  shall  be  as  follows: 


[By  fiscal  years,  in  millions  of  dollars] 


1992      1993  1994 

1995 

Change  in  outlays  

Change  in  receipts  

  0      -6  -15 

(1)         (D  (1) 

-16 

(D 

^  Not  applicable. 


Inflationary  Impact  Statement 

Pursuant  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  makes  the  following  statement 
with  regard  to  the  inflationary  impact  of  the  reported  bill:  the  bill 
is  clearly  anti-inflationary  since  it  would  reduce  Medicare  outlays 
and  lower  health  costs  for  beneficiaries. 

Section-by-Section  Analysis 

Title  I — Provisions  Relating  to  the  Medicare  Program 

subtitle  a.  durable  medical  equipment 

Section  101.  Restrictions  on  certain  marketing  and  sales  activities 

Suppliers  would  be  prohibited  from  making  unsolicited  telephone 
contacts  with  Medicare  beneficiaries  regarding  the  furnishing  of 
covered  items  of  durable  medical  equipment,  urological  and  ostomy 
bags  and  supplies,  prosthetics  and  orthotics,  unless  the  individual 
gives  permission  to  the  supplier,  or  the  supplier  has  furnished  the 
individual  with  a  covered  item  within  the  proceding  15  months. 
Medicare  would  not  pay  for  any  items  provided  subsequent  to  a 
prohibited  telephone  contact  by  a  supplier.  Beneficiaries  would  not 
be  liable  for  the  cost  of  items  provided  as  a  result  of  prohibited 
telephone  contacts,  and  the  supplier  would  have  to  refund  any 
money  collect  or  be  subject  to  civil  monetary  penalties. 

Suppliers  who  knowingly  make  prohibited  telephone  contacts,  to 
the  extent  that  the  contacts  establish  a  pattern,  would  be  excluded 
from  programs  under  the  Social  Security  Act.  These  provisions 
would  be  effective  on  enactment. 

Section  102.  Certification  of  suppliers  of  durable  medical  equipment 

(a)  Certification  of  durable  medical  equipment  and  other  sup- 
pliers and  application  for  supplier  numbers 

The  Secretary  would,  be  July  1,  1993,  establish  standards  for  the 
certification  of  suppliers  of  furable  medical  equipment,  and  for  the 
application  and  issuance  of  supplier  numbers  for  suppliers  of  such 


1  An  estimate  of  Title  I  of  H.R.  3837,  the  Federal  Program  Improvement  Act  of  1992,  as  or- 
dered reported  by  the  House  Committee  on  Energy  and  Commerce  on  July  28,  1992.  This  esti- 
mate was  transmitted  by  the  Congressional  Budget  Office  on  August  3,  1992. 
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medical  equipment.  Entities  that  are  already  certified  as  providers 
under  Medicare,  including  hospitals,  home  health  agencies,  hos- 
pices and  skilled  nursing  facilities,  would  be  excluded  from  the 
DME  certification  and  supplier  number  requirements. 

In  order  for  a  supplier  to  be  certified  by  the  Secretary,  the  sup- 
plier would  have  to  (1)  comply  with  all  applicable  State  and  Feder- 
al licensure  and  regulatory  requirements,  (2)  maintain  a  physical 
facility  and  inventory  on  an  appropriate  site,  (3)  and  have  appropri- 
ate liability  insurance. 

Effective  January  1,  1994,  Medicare  payments  would  not  be  made 
for  covered  items  of  durable  medical  equipment  to  suppliers  who 
are  not  certified  by  the  Secretary  as  meeting  the  applicable  stand- 
ards. Beneficiaries  would  not  be  liable  for  the  cost  of  items  provid- 
ed by  a  supplier  that  is  not  certified  by  the  Secretary,  and  such 
supplier  would  have  to  refund  any  money  collected  or  be  subject  to 
a  civil  monetary  penalty. 

The  Secretary  would  be  prohibited  from  delegating  the  certifica- 
tion of  suppliers  to  private  certifying  or  accrediting  agencies. 

The  Secretary  would  issue  a  single  supplier  number  to  each  sup- 
plier under  the  Medicare  program.  Such  number  could  include 
trailing  digits  that  could  be  used  to  identify  subsidiary  or  regional 
entities  within  a  supplier. 

The  application  for  provider  number  for  suppliers  of  durable 
medical  equipment  and  other  supplies,  including  prosthetic  devices, 
and  urological  and  ostomy  care  supplies,  shall  require  the  supplier 
to  disclose  information  regarding  its  ownership  and  business  prac- 
tices. Specifically,  the  supplier  shall  provide:  (1)  information  relat- 
ing to  ownership  and  managing  employees  as  provided  in  current 
law;  (2)  the  identity  and  billing  number  of  other  entities  providing 
services  for  which  paym^ent  may  be  made  under  the  Medicare  pro- 
gram with  respect  to  which  an  owner  or  managing  employee  has, 
or  has  had,  an  ownership  or  control  interest  within  the  previous  3 
years;  (3)  whether  penalties  have  been  assessed  against  such  person 
under  the  Medicare  or  Medicaid  programs,  or  whether  such  per- 
sons have  been  excluded  from  the  Medicare  or  Medicaid  programs; 
(4)  the  identity  and  existence  of  subcontracting  or  subsidiary  busi- 
ness entities  with  which  the  provider  is  affiliated  or  doing  business 
which  are  advertising  or  marketing  firms  directly  or  indirectly  in- 
volved ill  sales  of  durable  medical  equipment  or  supplies  to  Medi- 
care beneficiaries;  (5)  information  on  sales  and  billing  practices,  in- 
cluding whether  the  supplier  engages  in  telemarketing  and  v/heth- 
er  items  are  directly  purchased,  warehoused  and  shipped  by  the 
entity  or  supplied  under  arrangem.ents  with  other  suppliers;  (8) 
documentation  regarding  certification  as  a  durable  medical  equip- 
ment supplier  by  the  Secretary;  and  (7)  such  other  information  as 
the  Secretary  may  deem  appropriate. 

(b)  Study  of  certification  and  quality  standards 

The  Secretary  would  study  whether  additional  certification  and 
quality  standards  should  be  established  for  suppliers  of  durable 
medical  equipment  under  the  Medicare  program.  In  conducting 
this  stud>%  the  Secretary  shall  consult  with  organizations  repre- 
senting suppliers,  and  such  other  individuals  or  organizations  the 
Secretary  deems  appropriate.  The  standards  considered  by  the  Sec- 
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retary  in  this  study  should  include  standards  relating  to:  safety;  pa- 
tient records  and  rights;  equipment  management  and  maintenance; 
qualifications  of  employees  including  appropriate  use  of  certified 
respiratory  therapists;  and  internal  quality  assurance  programs. 
These  provisions  would  be  effective  on  enactment. 

Section  103.  Reform  of  procedures  for  filing,  processing  and  review- 
ing claims 

(a)  Prohibition  against  carrier  shopping 

Suppliers  would  have  to  submit  claims  for  durable  medical  equip- 
ment, prosthetic  devices,  orthotics  and  prosthetics,  and  ostomy  bags 
and  supplies  related  to  ostomy  care  to  the  carrier  whose  geographic 
area  includes  the  location  at  which  the  items  or  services  are  actual- 
ly provided  directly  to  the  patient. 

The  Committee  intends  that  the  location  at  which  the  items  and 
services  are  actually  provided  to  the  patient  would,  in  general,  be 
determined  by  location  of  the  patient's  place  of  residence.  However, 
in  cases  where  the  patient  is  traveling  and  receives  the  items  and 
services  in  a  place  other  than  his  or  her  residence,  payment  would 
be  based  on  the  actual  location  that  the  items  and  services  are  pro- 
vided. In  addition,  the  Committee  intends  that  this  provision  will 
be  implemented  simultaneously  with  the  anticipated  change  to  re- 
gional carriers  which  is  scheduled  for  July  1,  1993. 

(h)  Certificates  of  medical  necessity  for  items  of  durable  medi- 
cal equipment,  orthotics,  and  prosthetics 

The  Secretary  would  be  required  to  develop  one  or  more  stand- 
ardized certificates  of  medical  necessity  for  durable  medical  equip- 
ment, orthotic,  and  prosthetic  devices,  and  services  by  July  1,  1993. 

(c)  Coverage  and  review  criteria 

The  Secretary  shall,  by  July  1,  1993,  develop  and  establish  uni- 
form national  coverage  and  utilization  review  criteria  for  200  se- 
lected items  of  durable  medical  equipment,  prosthetic  devices,  and 
orthotics  and  prosthetics,  and  surgical  dressings.  The  Secretary 
shall  consult  with  suppliers,  beneficiaries,  and  appropriate  medical 
specialties  in  developing  the  uniform  standards.  The  200  selected 
items  shall  be  those  items  which  the  Secretary  determines  are  fre- 
quently purchased  or  rented  by  beneficiaries,  are  frequently  deter- 
mined to  be  medically  necessary,  or  are  those  for  which  the  current 
coverage  or  utilization  policies  among  carriers  are  inconsistent. 
The  Secretary  shall,  on  an  annual  basis,  review  coverage  for  items 
of  durable  medical  equipment,  prosthetic  devices,  or  orthotics  and 
prosthetics,  and  surgical  dressing  to  determine  whether  additional 
national  coverage  or  review  criteria  are  appropriate,  and  develop 
such  additional  criteria  on  a  timely  basis. 

The  Secretary  shall  report  to  the  Congress  by  January  1,  1994, 
on  the  impact  of  the  uniform  coverage  and  utilization  criteria  on 
claims  processing,  and  the  desirability  of  developing  uniform  poli- 
cies for  additional  items. 

The  provisions  under  (a)  would  be  effective  for  items  and  services 
provided  on  or  after  July  1,  1993;  provisions  under  03)  and  (c)  would 
be  effective  on  enactment. 
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Section  IO4.  Adjustments  for  inherent  reasonableness 
(a)  Adjustments  made  to  final  payment  amounts 

The  authority  for  adjustments  for  inherent  reasonableness  would 
be  clarified  to  indicate  that  the  adjustment  would  apply  to  the  du- 
rable medical  equipment  fee  schedules,  and  to  clarify  that  such  ad- 
justments would  be  based  on  the  prices  and  costs  applicable  at  the 
time  the  item  is  furnished. 

(h)  Adjustment  required  for  certain  items 

The  Secretary  would  be  required  to  determine  whether  the  pay- 
ment amounts  for  decubitus  care  mattresses,  and  transcutaneous 
electrical  nerve  stimulators  are  inherently  reasonable  and  to  make 
such  adjustments  as  the  Secretary  determines  to  be  appropriate. 

These  provisions  would  be  effective  on  enactment. 

Section  105.  Advanced  determination  requirements  for  potentially 
overused  items 

(a)  Treatment  for  potentially  overused  items  and  advance  de- 

terminations of  coverage 

Claims  for  items  of  DME  that  are  potentially  overused  would  be 
subject  to  special  carrier  scrutiny.  The  Secretary  would  publish, 
and  periodically  update,  a  list  of  such  items.  The  list  would  include: 
seatlift  mechanism;  TENS  equipment;  power-driven  scooters;  decu- 
bitus care  mattresses;  and  such  other  items  of  DME  determined  ap- 
propriate by  the  Secretary.  The  Secretary  would  include  items  that 
are  either:  (1)  mass  marketed  directly  to  beneficiaries;  (2)  marketed 
with  offers  to  waive  the  coinsurance,  or  marketed  as  'Tree"  or  "at 
no  cost"  to  beneficiaries  with  Medigap  coverage  or  other  coverage; 
(3)  subject  to  a  consistent  pattern  of  over  utilization;  or  (4)  frequent- 
ly based  on  a  lack  of  medical  necessity. 

For  customized  equipment  and  for  equipment  designated  by  the 
Secretary  as  potentially  overused,  suppliers  could  request  prior  ap- 
proval of  the  item  from  a  carrier  in  a  form  determined  by  the  Sec- 
retary. The  Secretary  would  establish  standards  for  the  timeliness 
of  carrier  responses  to  such  requests,  and  would  incorporate  such 
standards  into  the  evaluations  of  carriers'  performance. 

(b)  Report  on  the  implementation  and  review  of  advance  de- 

terminations of  potentially  overused  items 

Not  later  than  July  1,  1993,  the  Secretary  shall  submit  a  report 
to  the  Committee  on  Ways  and  Means,  the  Committee  on  Energy 
and  Commerce  of  the  House,  and  the  Committee  on  Finance  de- 
scribing the  steps  taken  to  implement  the  advance  determinations 
of  potential  overused  items,  together  with  an  analysis  of  the  effec- 
tiveness of  such  requirements  in  reducing  unnecessary  utilization 
of  durable  medical  equipment. 

These  provisions  would  be  effective  on  enactment. 

Section  106.  Physician  ownership  referral  arrangements  regarding 
durable  medical  equipment  suppliers 

Physicians  would  be  prohibited  from  referring  patients  for  dura- 
ble medical  equipment  to  entities  with  which  they  have  a  financial 
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relationship.  This  prohibition  would  be  similar  to  that  regarding 
clinical  laboratory  services.  Exemptions  to  the  prohibition  would  be 
similar  to  the  current  exemptions  regarding  clinical  laboratory 
services. 

The  provisions  would  be  effective  for  services  provided  on  or 
after  January  1,  1994. 

Section  107.  Reports  and  studies 

(a)  Items  requiring  improved  definitions 

The  Secretary  shall,  in  consultation  with  the  Inspector  General 
of  the  Department  of  Health  and  Human  Services,  manufacturers 
of  durable  medical  equipment,  and  entities  that  establish  quality 
standards  for  durable  medical  equipment,  submit  a  report  on 
changes  made  to  improve  definitions  of  items  of  durable  medical 
equipment  in  the  Health  Care  Financing  Administration  Common 
Procedure  Codes,  including  improvements  relating  to  the  incorpo- 
ration of  updated  quality  considerations  for  the  items.  The  Secre- 
tary shall  submit  the  report  to  the  Committee  on  Ways  and  Means, 
the  Committee  on  Energy  and  Commerce  of  the  House,  and  the 
Committee  on  Finance  not  later  than  January  1,  1993. 

(b)  Geographic  variation  among  supplier  costs  compared  to 
payment  amounts 

The  Health  Care  Financing  Administration  (HCFA)  would  collect 
and  analyze  cost  data  to  isolate  the  proration  of  suppliers'  costs 
that  are  related  to  the  "service"  and  ''product"  components  of  pro- 
viding DME,  prosthetic  devices,  ostomy  bags  and  supplies,  surgical 
dressings,  and  orthotics  and  prosthetics.  In  conducting  this  study, 
HCFA  would  consult  with  appropriate  organizations. 

HCFA  would  analyze  the  geographic  variations  in  the  cost  of  the 
service  component.  HCFA  would  develop  an  index  that  reflects  geo- 
graphic variations  in  suppliers'  costs  of  providing  the  service  com- 
ponent. 

HCFA  would  submit  a  report  of  its  findings  to  the  Committee  on 
Ways  and  Means,  the  Committee  on  Energy  and  Commerce  of  the 
House,  and  the  Committee  on  Finance,  including  recommendations 
regarding  the  use  of  area  adjustments  for  DME,  prosthetic  devices, 
ostomy  bags  and  supplies,  surgical  dressings,  and  orthotics  and 
prosthetics,  and  an  analysis  of  the  feasibility  and  desirability  of  es- 
tablishing a  national  fee  schedule  for  durable  medical  equipment. 
The  Secretary  should  include  recommendations  relating  to  the 
design  of  a  national  fee  schedule,  including  whether  the  fees  should 
be  based  on  the  average  or  median  of  current  payment  amounts  or 
other  basis.  The  report,  due  on  July  1,  1993,  would  include  an 
impact  analysis  of  the  use  of  the  index  on  suppliers. 

(c)  Criteria  for  treatment  of  items  as  prosthetic  devices  or 

orthotics  and  prosthetics 

The  Secretary  shall  submit  a  report  to  the  Committee  on  Ways 
and  Means,  the  Committee  on  Energy  and  Commerce  of  the  House, 
and  the  Committee  on  Finance  describing  prosthetic  devices,  and 
orthotics  and  prosthetics  that  do  not  require  individual  fitting  and 
adjustment,  and  shall  include  in  such  report  an  appropriate  meth- 
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odology  for  determining  payment  for  such  items  under  Medicare. 
The  report  shall  be  submitted  not  later  than  July  1,  1993. 
These  provisions  would  be  effective  on  enactment. 

SUBTITLE  B.  SECONDARY  PAYER  IDENTIFICATION  AND  ENFORCEMENT 

Section  111.  Improving  identification  of  Medicare  secondary  payer 
situation 

(a)  Survey  of  beneficiaries 

The  Administrator  of  the  Health  Care  Financing  Administration 
would  be  required  to  mail  questionnaires  to  individuals,  before  the 
individual  becomes  entitled  to  benefits  under  Part  A  or  enrolls  in 
Part  B,  to  determine  whether  the  individual  is  covered  under  a  pri- 
mary plan. 

The  Secretary  would  enter  into  agreement  with  an  entity  to  dis- 
tribute questionnaires  no  later  than  January  1,  1993. 

(b)  Mandatory  screening  by  providers  and  suppliers  under 
part  B  .  :  • 

Providers  and  suppliers  would  be  required  to  complete  informa- 
tion on  the  Medicare  claim  form,  to  the  best  of  their  knowledge 
and  on  the  basis  of  information  provided  from  the  beneficiary,  con- 
cerning potential  coverage  under  other  health  benefit  plans. 

Claims  would  be  denied  for  items  or  services  under  Part  B,  if  the 
portion  of  the  claim  form  pertaining  to  other  health  benefit  plans 
has  not  been  completed. 

Any  entity  that  knowingly,  willfully  and  repeatedly  fails  to  com- 
plete the  claim  form,  or  provides  inaccurate  information  would  be 
subject  to  a  civil  money  penalty  of  up  to  $2,000  for  each  incident. 

The  effective  date  for  provisions  under  (a)  is  January  1,  1993;  the 
provisions  under  (b)  are  effective  for  items  and  services  furnished 
on  or  after  January  1,  1993. 

Section  112.  Improvements  in  recovery  of  payments  for  primary 
payers 

(a)  Reporting  requirements  for  fiscal  intermediaries  and  carri- 

ers 

Fiscal  intermediaries  and  carriers  would  be  required  to  submit 
reports  to  the  Secretary  no  less  than  annually  describing  the  steps 
taken  to  recover  mistaken  payments  made  for  items  or  services  for 
which  payment  has  been  made  or  could  be  made  by  a  primary 
plan. 

(b)  Requirements  for  fiscal  intermediary  and  carrier  perform- 

ance evaluation 

The  Secretary  would  be  required  to  include,  in  its  evaluation  of 
fiscal  intermediaries  and  carriers,  their  performance  in  recovering 
Medicare  payments  for  which  payment  has  been  made  or  could  be 
made  by  a  primary  plan. 
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(c)  Deadline  for  reimbursement  by  primary  payers 

The  Secretary  would  be  permitted  to  charge  interest,  in  addition 
to  the  amount  of  payment  owed,  if  the  payment  is  not  received 
within  60  days  after  notice  is  given. 

Provisions  under  (a)  and  (b)  shall  apply  to  contracts  with  fiscal 
intermediaries  and  carriers  for  years  beginning  with  1993.  The  60- 
day  deadline  imposed  under  (c)  would  be  effective  for  payments  for 
items  and  services  furnished  on  or  after  January  1,  1993. 

Section  US.  Study  of  effectiveness  of  secondary  payer  reforms 

The  Comptroller  General  would  conduct  a  study  to  evaluate  the 
effectiveness  of  the  Medicare  secondary  payer  requirements  includ- 
ed in  this  subsection.  This  evaluation  would  include:  the  benefici- 
ary survey;  mandatory  provider  and  supplier  screening;  new  Medi- 
care contractor  performance  criteria,  and  new  reporting  require- 
ments for  fiscal  intermediaries  and  carriers.  The  study  would  also 
review  the  feasibility  and  desirability  of  using  incentives  and  of 
permitting  entities  that  are  not  engaged  in  the  provision  of  group 
health  insurance  to  serve  as  fiscal  intermediaries  and  carriers,  in 
order  to  improve  collections  from  primary  plans  when  Medicare  is 
secondary  payer.  ^ 

The  study  would  evaluate  the  extent  to  which  such  policies  im- 
prove collections  from  primary  plans  when  medicare  is  secondary 
payer  and  would  make  recommendations  for  further  steps  neces- 
sary to  improve  recovery  of  payments  when  Medicare  is  secondary 
payer. 

The  Comptroller  General  would  submit  interim  findings  to  the 
Committee  on  Ways  and  Means  and  Committee  on  Energy  and 
Commerce  of  the  House  and  the  Committee  on  Finance  of  the 
Senate. 

The  provisions  under  this  section  would  be  effective  on  enact- 
ment. 

SUBTITLE  C.  PAYMENT  FOR  INTERPRETATION  OF  ELECTROCARDIOGRAMS 

Section  121.  Permitting  separate  payment  for  interpretation  of  elec- 
trocardiograms 

This  provision  would  restore  separate  Medicare  payments  for  the 
interpretation  of  electrocardiograms  (EKGs)  under  the  Medicare 
Fee  Schedule.  Under  provisions  included  in  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (P.L.  101-508),  separate  pa5niients  for 
this  physician  service  were  eliminated.  It  was  assumed  that  com- 
pensation for  EKG  interpretations  would  be  included  in  the  new 
visit  and  consultation  codes  established  by  the  Medicare  Fee  Sched- 
ule. 

This  section  would  restore  separate  payments  for  EKG  interpre- 
tations on  a  budget-neutral  basis.  As  a  result,  there  would  be  no 
increase  or  decrease  in  aggregate  Medicare  payments  for  physi- 
cians' services.  Payments  under  the  new  fee  schedule  and  pay- 
ments for  services  not  yet  paid  on  the  basis  of  the  fee  schedule 
would  be  reduced  by  a  uniform  amount  to  achieve  budget  neutrali- 
ty. 

The  Committee  recognizes  that  experience  with  the  new  fee 
schedule  indicates  that  bundling  payments  for  the  interpretation  of 
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EKGs  in  visit  and  consultation  codes  is  not  appropriate.  Current 
law  has  resulted  in  increased  visit  and  consultation  fees  to  physi- 
cians who  rarely,  if  ever,  order  EKGs,  and  inadequate  payments  to 
physicians  performing  a  large  number  of  such  services.  Restoration 
of  separate  payments  for  this  important  diagnostic  service  would 
result  in  more  accurate  payments  and  would  assure  patient  access. 

The  provision  would  be  effective  for  services  provided  on  or  after 
January  1,  1993. 

Agency  Views 

No  agency  views  were  submitted  to  the  Committee  on  H.R.  3837. 
Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Social  Security  Act 
******* 

TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND  DISABILITY 
INSURANCE  BENEFITS 

*  *  *  *  *  *  *  --^ 

evidence,  procedure,  and  certification  for  payment 

Sec.  205.  (a)  *  *  * 

*  *  *  *  *  *  * 

USE  OF  DEATH  CERTIFICATES  TO  CORRECT  PROGRAM  INFORMATION 

(r)(l)  The  Secretary  shall  undertake  to  establish  a  program  under 
which — 

(A)  *  *  * 

(B)  there  will  be  (i)  a  comparison  of  such  information  on  such 
individuals  with  information  on  such  individuals  in  the  records 
being  used  in  the  administration  of  this  Act,  (ii)  validation  of 
the  results  of  such  comparisons,  and  (iii)  corrections  in  such 
records  to  accurately  reflect  the  status  of  such  individuals. 

Any  contract  entered  into  pursuant  to  subparagraph  (A)  shall  not 
include  any  restriction  on  the  use  of  information  obtained  by  the 
Secretary  pursuant  to  such  contract,  except  to  the  extent  that  such 
use  may  be  restricted  under  paragraph  (6). 

(2)64)  Each  State  (or  political  subdivision  thereof)  which  fur- 
nishes the  Secretary  with  information  on  records  of  deaths  in  the 
State  or  subdivision  under  this  subsection  may  be  paid  by  the  Sec- 
retary from  amounts  available  for  administration  of  this  Act  the 
reasonable  costs  (established  by  the  Secretary  in  consultations  with 
States)  for  transcribing  and  transmitting  such  information  to  the 
Secretary. 
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(B)  Notwithstanding  section  7(a)(2)(B)  of  the  Privacy  Act  of  1974 
and  clauses  (i)  and  (v)  of  subsection  (c)(2)(C)  of  this  section,  any 
State  which  is  not  a  party  to  a  contract  with  the  Secretary  meeting 
the  requirements  of  paragraph  (1)  (and  any  political  subdivision 
thereof)  may  not  utilize  an  individual's  social  security  account 
number  in  the  administration  of  any  driver's  license  or  motor  vehi- 
cle registration  law. 

(3)  In  the  case  of  individuals  with  respect  to  whom  federally 
funded  benefits  are  provided  by  (or  through)  a  Federal  [or  State  j 
agency  other  than  under  this  Act,  the  Secretary  shall  to  the  extent 
feasible  provide  such  information  through  a  cooperative  arrange- 
ment with  such  agency,  for  ensuring  proper  payment  of  those  bene- 
fits with  respect  to  such  individuals  if — 

(A)  under  such  arrangement  the  agency  provides  reimburse- 
ment to  the  Secretary  for  the  reasonable  cost  of  carrying  out 
such  arrangement,  and 

(B)  such  arrangement  does  not  conflict  with  the  duties  of  the 
Secretary  under  paragraph  (1). 

[(4)  The  Secretary  may  enter  into  similar  agreements  with 
States  to  provide  information  for  their  use  in  programs  wholly 
funded  by  the  States  if  the  requirements  of  subparagraphs  (A)  and 
(B)  of  paragraph  (3)  are  met.] 

(4)  (A)  In  the  case  of  individuals  with  respect  to  whom  federally 
funded  benefits  are  provided  by  (or  through)  a  State  agency  other 
than  under  this  Act,  the  Secretary  shall  to  the  extent  feasible  pro- 
vide such  information  free  of  charge  through  a  cooperative  arrange- 
ment with  such  agency,  for  ensuring  proper  payment  of  those  bene- 
fits with  respect  to  such  individuals,  if  such  arrangement  does  not 
conflict  with  the  duties  of  the  Secretary  under  paragraph  (1). 

(B)  The  Secretary  may  enter  into  similar  agreements  with  States 
to  provide  information  free  of  charge  for  their  use  in  programs 
wholly  funded  by  the  States  if  such  arrangement  does  not  conflict 
with  the  duties  of  the  Secretary  under  paragraph  (1). 

******* 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

******* 

Part  A — Hospital  Insurance  Benefits  for  the  Aged  and 

Disabled 

*  *  *  *  *  *  * 

Sec.  1816.  (a)  *  *  * 

******* 

(f)(1)  In  order  to  determine  whether  the  Secretary  should  enter 
into,  renew,  or  terminate  an  agreement  under  this  section  with  an 
agency  or  organization,  whether  the  Secretary  should  assign  or  re- 
assign a  provider  of  services  to  an  agency  or  organization,  and 
whether  the  Secretary  should  designate  an  agency  or  organization 
to  perform  services  with  respect  to  a  class  of  providers  of  services, 
the  Secretary  shall  develop  standards,  criteria,  and  procedures  to 
evaluate  such  agency's  or  organization's  (A)  overall  performance  of 
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claims  [processing]  processing  (including  the  agency's  or  organiza- 
tion 's  success  in  recovering  payments  made  under  this  title  for  serv- 
ices for  which  payment  has  been  or  could  be  made  under  a  primary 
plan  (as  defined  in  section  1862(b)(2)(A))  and  other  related  functions 
required  to  be  performed  by  such  an  agency  or  organization  under 
an  agreement  entered  into  under  this  section,  and  (B)  performance 
of  such  functions  with  respect  to  specific  providers  of  services,  and 
the  Secretary  shall  establish  standards  and  criteria  with  respect  to 
the  efficient  and  effective  administration  of  this  part.  No  agency  or 
organization  shall  be  found  under  such  standards  and  criteria  not 
be  efficient  or  effective  or  to  be  less  efficient  or  effective  solely  on 
the  ground  that  the  agency  or  organization  serves  only  providers 
located  in  a  single  State. 

******* 

(k)  An  agreement  with  an  agency  or  organization  under  this  sec- 
tion shall  require  that  such  agency  or  organization  submit  an 
annual  report  to  the  Secretary  describing  the  steps  taken  to  recover 
payments  made  for  items  or  services  for  which  payment  has  been  or 
could  be  made  under  a  primary  plan  (as  defined  in  section 
1862(b)(2)(A)). 

******* 

Part  B — Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 


SPECIAL  PAYMENT  RULES  FOR  PARTICULAR  ITEMS  AND  SERVICES 

Sec.  1834.  (a)  Payment  for  Durable  Medical  Equipment. — 

(I)  *  *  * 

*  *  *  *  *  *  * 

(10)  Exceptions  and  adjustments. — 

(A)  *  *  * 

(B)  Adjustment  for  inherent  reasonableness. — For 
covered  items  furnished  on  or  after  January  1,  1991,  the 
Secretary  is  authorized  to  apply  the  provisions  of  para- 
graphs (8)  and  (9)  (other  than  subparagraph  (D))  of  section 
1842(b)  to  covered  items  and  suppliers  of  such  items  and 
payrnents  under  this  subsection  as  such  provisions  apply  to 
physicians'  services  and  physicians  and  a  reasonable 
charge  under  section  1842(b).  In  applying  such  provisions 
to  payments  for  an  item  under  this  subsection,  the  Secretary 
shall  make  adjustments  to  the  payment  basis  for  the  item 
described  in  paragraph  (1)(B)  if  the  Secretary  determines  (in 
accordance  with  such  provisior^s  and  on  the  basis  of  prices 
and  costs  applicable  at  the  time  the  item  is  furnished)  that 
such  payment  basis  is  not  inherently  reasonable. 

******* 

(II)  Improper  billing  and   requirement  of  physician 

ORDER. — 
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(A)  *  *  * 

(C)  Carrier  determinations  for  certain  items  in  ad- 
vance.— Upon  the  request  of  a  supplier,  a  carrier  shall  de- 
termine in  advance  whether  payment  for  an  item  may  not 
be  made  under  this  subsection  because  of  the  application  of 
section  1862(a)(1)  if— 

(i)  the  item  is  a  customized  item  (other  than  inexpen- 
sive items  specified  by  the  Secretary);  or 

(ii)  the  item  is  subject  to  special  carrier  scrutiny 
under  paragraph  (20)(B). 

[(12)  Regional  carriers —The  Secretary  may  designate,  by 
regulation  under  section  1842,  one  carrier  for  one  or  more  entire 
regions  to  process  all  claims  within  the  region  for  covered  items 
under  this  section.] 

(12)  Use  of  carriers  to  process  claims. — 

(A)  Designation  of  regional  carriers. — The  Secretary 
may  designate,  by  regulation  under  section  1842,  one  carrier 
for  one  or  more  entire  regions  to  process  all  claims  within  the 
region  for  covered  items  under  this  section. 

(B)  Prohibition  against  carrier  shopping. — (i)  No  sup- 
plier of  a  covered  item  may  present  or  cause  to  be  presented 
a  claim  for  payment  under  this  part  unless  such  claim  is 
presented  to  the  appropriate  carrier. 

(ii)  For  purposes  of  clause  (i),  the  term  "appropriate  carri- 
er'' means  the  carrier  having  jurisdiction  over  the  geo- 
graphic area  that  includes  the  location  where  the  item  was 
directly  furnished  to  the  patient. 

4:  4:  4^  'i' 

(17)  Prohibition  against  unsolicited  telephone  contacts 
by  suppliers. — 

(A)  In  general.— a  supplier  of  a  covered  item  under  this 
subsection  may  not  contact  an  individual  enrolled  under 
this  part  by  telephone  regarding  the  furnishing  of  a  covered 
item  to  the  individual  (other  than  a  covered  item  the  sup- 
plier has  already  furnished  to  the  individual)  unless — 

(i)  the  individual  gives  permission  to  the  supplier  to 
make  contact  by  telephone  for  such  purpose;  or 

(ii)  the  supplier  has  furnished  a  covered  item  under 
this  subsection  to  the  individual  during  the  15-month 
period  preceding  the  date  on  which  the  supplier  con- 
tacts the  individual  for  such  purpose. 

(B)  Prohibiting  payment  for  items  furnished  subse- 
quent TO  UNSOLICITED  CONTACTS. — If  a  Supplier  knowingly 
contacts  an  individual  in  violation  of  subparagraph  (A),  no 
payment  may  be  made  under  this  part  for  any  item  subse- 
quently furnished  to  the  individual  by  the  supplier. 

(C)  Exclusion  from  program  for  suppliers  engaging 
IN  PATTERN  OF  UNSOLICITED  CONTACTS. — If  a  Supplier  know- 
ingly contacts  individuals  in  violation  of  subparagraph  (A) 
to  such  an  extent  that  the  supplier's  conduct  establishes  a 
pattern  of  contacts  in  violation  of  such  subparagraph,  the 
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Secretary  shall  exclude  the  supplier  for  participation  in  the 
programs  under  this  Act,  in  accordance  with  the  procedures 
set  forth  in  subsections  (c),  (f),  and  (g)  of  section  1128. 

(18)  Refund  of  amounts  collected  for  certain  disal- 
lowed ITEMS.— 

(A)  In  general. — If  a  nonparticipating  supplier  fur- 
nishes to  an  individual  enrolled  under  this  part  a  covered 
item  for  which  no  payment  may  be  made  under  this  part  by 
reason  of  paragraph  (17)(B)  or  paragraph  (19)(A),  the  suppli- 
er shall  refund  on  a  timely  basis  to  the  patient  (and  shall 
be  liable  to  the  patient  for)  any  amounts  collected  from  the 
patient  for  the  item,  unless — 

(i)  the  supplier  establishes  that  the  supplier  did  not 
know  and  could  not  reasonably  have  been  expected  to 
know  that  payment  may  not  be  made  for  the  item  by 
reason  of  paragraph  (17)(B)  or  paragraph  (19)(A),  or 

(ii)  before  the  item  was  furnished,  the  patient  was  in- 
formed that  payment  under  this  part  may  not  be  made 
for  that  item  and  the  patient  has  agreed  to  pay  for  that 
item. 

(B)  Sanctions. — If  a  supplier  knowingly  and  willfully 
fails  to  make  refunds  in  violation  of  subparagraph  (A),  the 
Secretary  may  apply  sanctions  against  the  supplier  in  ac- 
cordance with  section  1842(j)(2). 

(C)  Notice. — Each  carrier  with  a  contract  in  effect  under 
this  part  with  respect  to  suppliers  of  covered  items  shall 
send  any  notice  of  denial  of  payment  for  covered  items  by 
reason  of  paragraph  (17)(B)  or  paragraph  (19)(A)  and  for 
which  payment  is  not  requested  on  an  assignment-related 
basis  to  the  supplier  and  the  patient  involved. 

(D)  Timely  basis  defined— A  refund  under  subpara- 
graph (A)  is  considered  to  be  on  a  timely  basis  only  if— 

(i)  in  the  case  of  a  supplier  who  does  not  request  re- 
consideration or  seek  appeal  on  a  timely  basis,  the 
refund  is  made  within  30  days  after  the  date  the  sup- 
plier receives  a  denial  notice  under  subparagraph  (C), 
or 

(ii)  in  the  case  in  which  such  a  reconsideration  or 
appeal  is  taken,  the  refund  is  made  within  15  days 
after  the  date  the  supplier  receives  notice  of  an  adverse 
determination  on  reconsideration  or  appeal. 

(19)  Certification  of  suppliers. — 

(A)  In  general. — Notwithstanding  any  other  provision  of 
this  Act  (except  as  provided  in  subparagraph  (D)),  no  pay- 
ment may  be  made  under  this  part  for  covered  items  fur- 
nished on  or  after  January  1,  1994,  unless  the  supplier  fur- 
nishing the  item  meets  the  standards  for  certification  de- 
scribed in  subparagraph  (B). 

(B)  Standards  for  certification.— A  supplier  meets  the 
standards  for  certification  described  in  this  subparagraph 
if  (in  accordance  with  regulations  of  the  Secretary)  the  sup- 
plier— 

(i)  is  in  compliance  with  all  applicable  State  and 
Federal  licensure  and  regulatory  requirements; 


30 


(ii)  maintains  a  physical  facility  and  inventory  on  an 
appropriate  site; 

(Hi)  has  appropriate  liability  insurance; 

(iv)  meets  such  other  appropriate  standards  as  the 
Secretary  may  establish  by  regulation. 

(C)  Prohibition  against  delegation  of  certifica- 
tions.— The  Secretary  may  not  delegate  the  responsibility  to 
certify  suppliers  under  subparagraph  (A)  to  any  non-govern- 
mental entity. 

(D)  Exception  for  suppliers  with  existing  provider 
AGREEMENTS. — Subparagraph  (A)  shall  not  apply  with  re- 
spect to  covered  items  furnished  by  a  supplier  that  is  a  pro- 
vider of  services  that  has  in  effect  an  agreement  with  the 
Secretary  under  section  1866(a). 

(20)    Special    treatment    for    potentially  overused 

ITEMS. — 

(A)  Development  of  list  of  items  by  secretary. — The 
Secretary  shall  develop  and  periodically  update  a  list  of 
items  for  which  payment  may  be  made  under  this  subsec- 
tion that  are  potentially  overused,  and  shall  include  in 
such  list  seat-lift  mechanisms,  transcutaneous  electrical 
nerve  stimulators,  motorized  scooters,  decubitus  care  mat- 
tresses, and  any  such  other  item  determined  by  the  Secre- 
tary to  be  potentially  overused  on  the  basis  of  any  of  the 
following  criteria — 

(i)  the  item  is  marketed  directly  to  potential  patients; 

(ii)  the  item  is  marketed  with  an  offer  to  potential 
patients  to  waive  the  costs  of  coinsurance  associated 
with  the  item  or  is  marketed  as  being  available  at  no 
cost  to  policyholders  of  a  medicare  supplemental  policy 
(as  defined  in  section  1882(g)(1); 

(Hi)  the  item  has  been  subject  to  a  consistent  pattern 
of  overutilization;  or 

(iv)  a  high  proportion  of  claims  for  payment  for  such 
item  under  this  part  may  not  be  made  because  of  the 
application  of  section  1862(a)(1) 

(B)  Items  subject  to  special  carrier  scrutiny. — Pay- 
ment may  not  be  made  under  this  part  of  any  item  con- 
tained in  the  list  developed  by  the  Secretary  under  subpara- 
graph (A)  unless  the  carrier  has  subjected  the  claim  for 
payment  for  the  item  to  special  scrutiny  or  has  followed  the 
procedures  described  in  paragraph  (11)(C)  with  respect  to 
the  item. 

4:  «  9):  4:  «  «  « 

(h)  Payment  for  Prosthetic  Devices  and  Orthotics  and  Pros- 
thetics.— 

^•j^^  *  *  * 

******* 

(3)  Applicability  of  certain  provisions  relating  to  durable 
MEDICAL  EQUIPMENT. — [Paragraph  (12)]  Paragraphs  (12)  and  (17) 
and  subparagraphs  (A)  and  (B)  of  [paragraph  (10)  and  paragraph 
(11)  J  paragraphs  (10)  and  (11)  of  subsection  (a)  shall  apply  to  pros- 
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thetic  devices,  orthotics,  and  prosthetics  in  the  same  manner  as 
such  provisions  apply  to  covered  items  under  such  subsection. 

******* 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  * 
(b)(1)  *  *  * 
(2)(A)  *  *  * 

******* 

(D)  In  addition  to  any  other  standards  and  criteria  established  by 
the  Secretary  for  evaluating  carrier  performance  under  this  para- 
graph relating  to  avoiding  erroneous  payments,  the  Secretary  shall 
establish  standards  and  criteria  relating  to  the  carrier's  success  in 
recovering  payments  made  under  this  part  for  items  or  services  for 
which  payment  has  been  or  could  be  made  under  a  primary  plan  (as 
defined  in  section  1862(b)(2)(A)X 

3)  Each  such  contract  shall  provide  that  the  carrier — 
(A)  *  *  * 

«  *  «  *  *  * 

(G)  will  provide  to  each  nonparticipating  physician,  at  the 
beginning  of  each  year,  a  list  of  the  physician's  limiting 
charges  established  under  section  1848(g)(2)  for  the  year  for  the 
physician's  services  mostly  commonly  furnished  by  that  physi- 
cian; [and] 

(H)  if  it  makes  determinations  or  payments  with  respect  to 
physicians'  services,  will  implement — 

(i)  programs  to  recruit  and  retain  physicians  as  partici- 
pating physicians  in  the  area  served  by  the  carrier,  includ- 
ing educational  and  outreach  activities  and  the  use  of  pro- 
fessional relations  personnel  to  handle  billing  and  other 
problems  relating  to  payment  of  claims  of  participating 
physicians;  and 

(ii)  programs  to  familiarize  beneficiaries  with  the  partici- 
pating physician  program  and  to  assist  such  beneficiaries 
in  locating  participating  physicians;  and 

(I)  will  submit  annual  reports  to  the  Secretary  describing  the 
steps  taken  to  recover  payments  made  under  this  part  for  items 
or  services  for  which  payment  has  been  or  could  be  made  under 
a  primary  plan  (as  defined  in  section  1862(b)(2)(A)). 

******* 

(0(1)  *  *  * 

******* 

(4)  Each  contract  under  this  section  which  provides  for  the  dis- 
bursement of  funds,  as  described  in  subsection  (a)(1)(B),  shall  re- 
quire the  carrier  to  meet  criteria  developed  by  the  Secretary  to  meas- 
ure the  timeliness  of  carrier  responses  to  requests  for  payment  of 
items  described  in  section  18S4(a)(ll)(C). 
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PAYMENT  FOR  PHYSICIANS'  SERVICES 

Sec.  1848.  (a) 

(b)  Establishment  of  Fee  Schedules. — 

(1)  *  *  * 

[(3)  Treatment  of  interpretation  of  electrocardiograms. — If 
payment  is  made  under  this  part  for  a  visit  to  a  physician  or  con- 
sultation with  a  physician  and,  as  part  of  or  in  conjunction  with 
the  visit  or  consultation  there  is  an  electrocardiogram  performed 
or  ordered  to  be  performed,  no  payment  may  be  made  under  this 
part  with  respect  to  the  interpretation  of  the  electrocardiogram 
and  no  physician  may  bill  an  individual  enrolled  under  this  part 
separately  for  such  an  interpretation.  If  a  physician  knowingly  and 
willfully  bills  one  or  more  individuals  in  violation  of  the  previous 
sentence,  the  Secretary  may  apply  sanctions  against  the  physician 
or  entity  in  accordance  with  section  1842(j)(2).] 

Part  C — Miscellaneous  Provisions 

******* 

exclusions  from  coverage  and  medicare  as  secondary  payer 
Sec.  1862.  (a)  *  *  * 

(b)  Medicare  as  Secondary  Payer. — 

(1)  *  *  * 

(2)  Medicare  secondary  payer. — 

(A)  *  *  * 

(B)  Conditional  payment. — 

(i)  [Primary  plansJ  Repayment  required. — Any 
payment  under  this  title  with  respect  to  any  item  or 
service  to  which  subparagraph  (A)  applies  shall  be  con- 
ditioned on  reimbursement  to  the  appropriate  Trust 
Fund  established  by  this  title  when  notice  or  other  in- 
formation is  received  that  payment  for  such  item  or 
service  has  been  or  could  be  made  under  such  sub- 
paragraph. If  reimbursement  is  not  made  to  the  appro- 
priate Trust  Fund  before  the  expiration  of  the  60-day 
period  that  begins  on  the  date  such  notice  or  other  in- 
formation is  received,  the  Secretary  may  charge  interest 
(beginning  with  the  date  on  which  the  notice  or  other 
information  is  received)  on  the  amount  of  the  reim- 
bursement until  reimbursement  is  made  (at  a  rate  de- 
termined by  the  Secretary  in  accordance  with  regula- 
tions of  the  Secretary  of  the  Treasury  applicable  to 
charges  for  late  payments). 

(5)  Identification  of  secondary  payer  situations. — 

(A)  *  *  * 

******* 

(D)  Obtaining  information  from  beneficiaries.— Before  an 
individual  applies  for  benefits  under  part  A  or  enrolls  under 
part  B,  the  Administrator  shall  mail  the  individual  a  question- 
naire to  obtain  information  on  whether  the  individual  is  cov- 
ered under  a  primary  plan  and  the  nature  of  the  coverage  pro- 
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vided  under  the  plan,  including  the  name,  address,  and  identi- 
fying number  of  the  plan. 
(6)  Screening  requirements  for  providers  and  suppliers. — 

(a)  In  general. — Notwithstanding  any  other  provision  of  this 
title,  no  payment  may  he  made  for  any  item  or  service  furnished 
under  part  B  unless  the  entity  furnishing  such  item  or  service 
completes  (to  the  best  of  its  knowledge  and  on  the  basis  of  infor- 
mation obtained  from  the  individual  to  whom  the  item  or  serv- 
ice is  furnished)  the  portion  of  the  claim  form  relating  to  the 
availability  of  other  health  benefit  plans. 

(B)  Penalties. — An  entity  that  knowingly,  willfully,  and  re- 
peatedly fails  to  complete  a  claim  form  in  accordance  with  sub- 
paragraph (A)  or  provides  inaccurate  information  relating  to 
the  availability  of  other  health  benefit  plans  on  a  claim  form 
under  such  subparagraph  shall  be  subject  to  a  civil  money  pen- 
alty of  not  to  exceed  $2,000  for  each  such  incident.  The  provi- 
sions of  section  1128A  (other  than  subsections  (a)  and  (b))  shall 
apply  to  a  civil  money  penalty  under  the  previous  sentence  in 
the  same  manner  as  such  provisions  apply  to  a  penalty  or  pro- 
ceeding under  section  1128A(a). 

LIMITATION  ON  CERTAIN  PHYSICIAN  REFERRALS 

Sec.  1877.  (a)  Prohibtion  of  Certain  Referrals. — 

(1)  In  general.— Except  as  provided  in  subsection,  (b),  if  a 
physician  (or  immediate  family  member  of  such  physician)  has 
a  financial  relationship  with  an  entity  specified  in  paragraph 
(2),  then— 

(A)  the  physician  may  not  make  a  referral  to  the  entity 
for  the  furnishing  of  clinical  laboratory  services  or  durable 
medical  equipment  for  which  payment  otherwise  may  be 
made  under  this  title,  and 

(B)  the  entity  may  not  present  or  cause  to  be  presented  a 
claim  under  this  title  or  bill  to  any  individual,  third  party 
payor,  or  other  entity  for  clinical  laboratory  services  or  du- 
rable medical  equipment  furnished  pursuant  to  a  referral 
prohibited  under  subparagraph  (A). 

(2)  Financial  relationship  specified. — For  purposes  of  this 
section,  a  financial  relationship  of  a  physician  (or  immediate 
family  member)  with  an  entity  specified  in  this  paragraph  is — 

(A)  except  as  provided  in  subsections  (c)  and  (d),  an  own- 
ership or  investment  interest  in  the  entity;  or 

(B)  except  as  provided  in  subsection  (e),  a  compensation 
arrangement  (as  defined  in  subsection  (h)(1)(A))  between 
the  physician  (or  immediate  family  member)  and  the 
entity. 

An  ownership  or  investment  interest  described  in  subpara- 
graph (A)  may  be  through  equity,  debt,  or  other  means, 
(b)  General  Exceptions  to  Both  Ownership  and  Compensation 
Arrangement  Prohibitions. — Subsection  (a)(1)  shall  not  apply  in 

the  following  cases: 

*  *  * 

(2)  In-office  ancillary  services. — In  the  case  of  services — 
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(A)  that  are  furnished — 

(i)  *  *  * 

(ii)  (I)  in  a  building  in  which  the  referring  physician 
(or  another  physician  who  is  a  member  of  the  same 
group  practice)  furnishes  physicians'  services  unrelat- 
ed to  the  furnishing  of  clinical  laboratory  services  or 
durable  medical  equipment,  or 

(II)  in  the  case  of  a  referring  physician  who  is  a 
member  of  a  group  practice,  in  another  building  which 
is  used  by  the  group  practice  for  the  centralized  provi- 
sion of  the  group's  clinical  [laboratory  services,]  lab- 
oratory services  of  furnishing  of  the  group's  durable 
medical  equipment,  and 
(d)  Additional  Exceptions  Related  Only  to  Ownership  or  In- 
vestment Prohibition. — The  following,  if  not  otherwise  excepted 
under  subsection  (b),  shall  not  be  considered  to  be  an  ownership  or 
investment  interest  described  in  subsection  (a)(2)(A): 

(1)  Hospitals  in  Puerto  rico. — In  the  case  of  clinical  labora- 
tory services  or  durable  medical  equipment  provided  by  a  hos- 
pital located  in  Puerto  Rico. 

(2)  Rural  provider. — In  the  case  of  clinical  laboratory  serv- 
ices or  durable  medical  equipment  if  the  laboratory  furnishing 
the  services  or  the  supplier  furnishing  the  equipment  is  in  a 
rural  area  (as  defined  in  section  1886(dX2)(D)). 

(3)  Hospital  ownership. — In  the  case  of  clinical  laboratory 
services  or  durable  medical  equipment  provided  or  furnished  by 
a  hospital  (other  than  a  hospital  described  in  paragraph  (1)) 
if— 

(A)  the  referring  physician  is  authorized  to  perform  serv- 
ices or  furnish  equipment  at  the  hospital,  and 

(B)  the  ownership  or  investment  interest  is  in  the  hospi- 
tal itself  (and  not  merely  in  a  subdivision  thereof). 

******* 

(g)  Sanctions. — 

(1)  Denial  of  payment. — No  payment  may  be  made  under 
this  title  for  a  clinical  laboratory  service  or  an  item  of  durable 
medical  equipment  which  is  provided  in  violation  of  subsection 
(a)(1). 

******* 

(3)  Civil  money  penalty  and  exclusion  for  improper 
CLAIMS. — Any  person  that  presents  or  causes  to  be  presented  a 
bill  or  a  claim  for  a  service  or  item  that  such  person  knows  or 
should  know  is  for  a  service  or  item  for  which  payment  may 
not  be  made  under  paragraph  (1)  or  for  which  a  refund  has  not 
been  made  under  paragraph  (2)  shall  be  subject  to  a  civil 
money  penalty  of  not  more  than  $15,000  for  each  such  service 
or  item.  The  provisions  of  section  11 28 A  (other  than  the  first 
sentence  of  subsection  (a)  and  other  than  subsection  (b))  shall 
apply  to  a  civil  money  penalty  under  the  previous  sentence  in 
the  same  manner  as  such  provisions  apply  to  a  penalty  or  pro- 
ceeding under  section  1128A(a). 
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(h)  Definitions. — For  purposes  of  this  section: 
(1)  *  *  * 

******* 

(B)  Other  items. — Except  as  provided  in  subparagraph 
(C),  the  request  or  establishment  of  a  plan  of  care  by  a 
physician  which  includes  the  provision  of  the  clinical  labo- 
ratory service  or  the  furnishing  of  the  item  of  durable  med- 
ical equipment  constitutes  a  ''referral''  by  a  ''referring 
physician". 

******* 


Section  5  of  the  Act  of  February  13,  1911 

CHAP.  46. — An  Act  to  provide  for  the  lading  or  unlading  of  vessels  at  night,  the 
preliminary  entry  of  vessels,  and  for  other  purposes 

[Sec.  5.  That  the  Secretary  of  the  Treasury  shall  fix  a  reasona- 
ble rate  of  extra  compensation  for  overtime  services  of  customs  offi- 
cers and  employees  who  may  be  required  to  remain  on  duty  be- 
tween the  hours  of  five  o'clocfc  postmeridian  and  eight  o'clock  ante- 
meridian, or  on  Sundays  or  holidays,  to  perform  services  in  connec- 
tion with  the  lading  or  unlading  of  cargo,  or  the  lading  of  cargo  or 
merchandise  for  transportation  in  bond  or  for  exportation  in  bond 
or  for  exportation  with  benefit  of  drawback,  or  in  connection  with 
the  receiving  or  delivery  of  cargo  on  or  from  the  wharf,  or  in  con- 
nection with  the  unlading,  receiving,  or  examination  of  passengers' 
baggage,  such  rates  to  be  fixed  on  the  basis  of  one-half  day's  addi- 
tional pay  for  each  two  hours  or  fraction  thereof  of  at  least  one 
hour  that  the  overtime  extends  beyond  five  o'clock  postmeridian 
(but  not  to  exceed  two  and  one-half  days'  pay  for  the  full  period 
from  five  o'clock  postmeridian  to  eight  o'clock  antemeridian),  and 
two  additional  days'  pay  for  Sunday  or  holiday  duty.  The  said  extra 
compensation  shall  be  paid  by  the  master,  owner,  agency,  or  con- 
signee of  such  vessel  or  other  conveyance  whenever  such  special  li- 
cense or  permit  for  immediate  lading  or  unlading  or  for  lading  or 
unlading  at  night  or  on  Sundays  or  holidays  shall  be  granted  to  the 
appropriate  customs  officer,  who  shall  pay  the  same  to  the  several 
customs  officers  and  employees  entitled  thereto  according  the  the 
rates  fixed  therefor  by  the  Secretary  of  the  Treasury:  Provided, 
That  such  extra  compensation  shall  be  paid  if  such  officers  or  em- 
ployees have  been  ordered  to  report  for  duty  and  have  so  reported, 
whether  the  actual  lading,  unlading,  receiving,  delivery,  or  exami- 
nation takes  place  or  not.  Customs  officers  acting  as  boarding  offi- 
cers are  hereby  authorized  to  administer  the  oath  or  affirmation 
herein  provided  for,  and  such  boarding  officers  shall  be  allowed 
extra  compensation  for  services  in  boarding  vessels  at  night  or  on 
Sundays  or  holidays  at  the  rates  prescribed  by  the  Secretary  of  the 
Treasury  as  herein  provided,  the  said  extra  compensation  to  be 
paid  by  the  master,  owner,  agent,  or  consignee  of  such  vessel:  Pro- 
vided further,  That  in  those  ports  where  customary  working  hours 
are  other  than  those  hereinabove  mentioned,  the  appropriate  cus- 
toms officer  is  vested  with  authority  to  regulate  the  hours  of  cus- 
toms employees  so  as  to  agree  with  prevailing  working  hours  in 
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said  ports,  but  nothing  contained  in  this  proviso  shall  be  construed 
in  any  manner  to  affect  or  alter  the  length  of  a  working  day  for 
customs  employees  or  the  overtime  pay  herein  fixed.  J 

SEC.  5  OVERTIME  AND  PREMIUM  PA  Y  FOR  CUSTOMS  OFFICERS. 

(a)  Overtime  Pay. — 

(1)  In  GENERAL. — Subject  to  paragraph  (2)  and  subsection  (c), 
a  customs  officer  who  is  officially  assigned  to  perform  work  in 
excess  of  40  hours  in  the  administrative  workweek  of  the  officer 
or  in  excess  of  8  hours  in  a  day  shall  be  compensated  for  that 
work  at  an  hourly  rate  of  pay  that  is  equal  to  2  times  the 
hourly  rate  of  the  basic  pay  of  the  officer.  For  purposes  of  this 
paragraph,  the  hourly  rate  of  basic  pay  for  a  customs  officer 
does  not  include  any  premium  pay  provided  for  under 
subsection(b). 

(2)  Special  provisions  relating  to  overtime  work  on  call 
back  basis. — 

(A)  Minimum  duration. — Any  work  for  which  compensa- 
tion is  authorized  under  paragraph  (1)  and  for  which  the 
customs  officer  is  required  to  return  to  the  officer's  place  of 
work  shall  be  treated  as  being  not  less  than  2  hours  in  du- 
ration; but  only  if  such  work  begins  at  least  1  hour  after 
the  end  of  any  previous  regularly  scheduled  work  assign- 
ment. 

(B)  Compensation  for  commuting  time. — 

(i)  In  general.  Except  as  provided  in  clause  (ii),  in 
addition  to  the  compensation  authorized  under  para- 
graph (1)  for  work  to  which  subparagraph  (A)  applies, 
the  customs  officer  is  entitled  to  be  paid,  as  compensa- 
tion for  commuting  time,  an  amount  equal  to  3  times 
the  hourly  rate  of  basic  pay  of  the  officer. 

(ii)  Exception. — Compensation  for  commuting  time 
is  not  payable  under  clause  (i)  if  the  work  for  which 
compensation  is  authorizec^  under  paragraph  (1)  com- 
mences within  2  hours  of  the  next  regularly  scheduled 
work  assignment  of  the  customs  officer. 

(b)  Premium  Pay  for  Customs  Officers. — 

(1)  Night  work  differential. — 

(A)  3  P.M.  TO  MIDNIGHT  SHIFTWORK. — If  the  majority  of 
the  hours  of  regularly  scheduled  work  of  a  customs  officer 
occur  during  the  period  beginning  at  3  p.m.  and  ending  at 
12  a.m.,  the  officer  is  entitled  to  pay  for  work  during  such 
period  (except  for  work  to  which  paragraph  (2)  or  (3)  ap- 
plies) at  the  officer's  hourly  rate  of  basic  pay  plus  premium 
pay  amounting  to  15  percent  of  that  basic  rate. 

(B)  11  P.M.  TO  8  A.M.  SHIFTWORK. — If  the  majority  of  the 
hours  of  regularly  scheduled  work  of  a  customs  officer 
occur  during  the  period  beginning  at  11  p.m.  and  ending  at 
8  a.m.,  the  officer  is  entitled  to  pay  for  work  during  such 
period  (except  for  work  to  which  paragraph  (2)  or  (3)  ap- 
plies) at  the  officer's  hourly  rate  of  basic  pay  plus  premium 
pay  amounting  to  20  percent  of  that  basic  rate. 

(2)  Sunday  differential.— A  customs  officer  who  performs 
any  regularly  scheduled  work  on  a  Sunday  that  is  not  a  holiday 
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is  entitled  to  pay  for  that  work  at  the  officer's  hourly  rate  of 
basic  pay  plus  premium  pay  amounting  to  50  percent  of  that 
basic  rate. 

(3)  Holiday  differential. — A  customs  officer  who  performs 
any  regularly  scheduled  work  on  a  holiday  is  entitled  to  pay  for 
that  work  at  the  officer's  hourly  rate  of  bcLsic  pay  plus  premium 
pay  amounting  to  100  percent  of  that  basic  rate. 

(4)  Treatment  of  premium  pay. — Premium  pay  provided  for 
under  this  subsection  may  not  be  treated  as  being  overtime  pay 
or  compensation  for  any  purpose. 

(c)  LiMITA  TIONS.  — 

(1)  Fiscal  year  cap. — The  aggregate  of  overtime  pay  under 
subsection  (a)  (including  commuting  compensation  under  sub- 
section (a)(2)(B)  and  premium  pay  under  subsection  (b)  that  a 
customs  officer  may  be  paid  in  any  fiscal  year  may  not  exceed 
$25,000;  except  that  the  Commissioner  of  Customs  or  his  desig- 
nee may  waive  this  limitation  in  individual  cases  in  order  to 
prevent  excessive  costs  or  to  meet  emergency  requirements  of  the 
Customs  Service. 

(2)  Exclusivity  of  pay  under  this  section. — A  customs  offi- 
cer who  receives  overtime  pay  under  subsection  (a)  or  premium 
pay  under  subsection  (b)  for  time  worked  may  not  receive  pay  or 
other  compensation  for  that  work  under  any  other  provision  of 
law. 

(d)  Regulations. — The  Secretary  of  the  Treasury  shall  prescribe 
such  regulations  as  are  necessary  or  appropriate  to  carry  out  this 
section,  including  regulations — 

(1)  to  ensure  that  callback  work  assignments  are  commensu- 
rate with  the  overtime  pay  authorized  for  such  work;  and 

(2)  to  prevent  the  disproportionate  assignment  of  overtime 
work  to  customs  officers  who  are  near  to  retirement. 

(e)  Definitions. — As  used  in  this  section: 

(1)  The  term  '^customs  officer"  means  an  individual  perform- 
ing those  functions  specified  by  regulation  by  the  Secretary  of 
the  Treasury  for  a  customs  inspector  or  canine  enforcement  offi- 
cer. Such  functions  shall  be  consistent  with  such  applicable 
standards  as  may  be  promulgated  by  the  Office  of  Personnel 
Management. 

(2)  The  term  "holiday''  means  any  day  designated  as  a  holi- 
day under  a  Federal  statute  or  Executive  order. 


Section  2  of  the  Act  of  June  3,  1944 

AN  ACT  To  amend  section  451  of  the  Tariff  Act  of  1930,  and  for  other  purposes. 

[Sec.  2.  Notwithstanding  any  provision  of  law  to  the  contrary, 
the  extra  compensation  of  customs  officers  and  employees  hereto- 
fore assigned  to  the  performance  of  inspection  services  in  connec- 
tion with  traffic  over  highways  or  toll  bridges,  through  toll  tunnels, 
or  on  ferries  within  the  definition  of  the  term  "ferry"  in  section  1 
of  this  Act  on  Sundays  or  holidays  prior  to  the  date  of  the  enact- 
ment of  this  Act,  which  is  payable  on  the  basis  prescribed  by  the 
said  section  5  of  the  Act  of  February  13,  1911,  as  amended,  shall  be 
payable  by  the  United  States  without  reimbursement  by  the  appli- 
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cants  for  such  services  or  any  other  person.  Any  reimbursement  of 
compensation  made  payable  without  reimbursement  by  this  section 
which  has  accrued  and  been  collected  since  January  6,  1941,  shall 
be  refunded.  The  necessary  moneys  to  carry  out  the  provisions  of 
this  Act  are  hereby  authorized  to  be  appropriated  from  the  general 
fund  of  the  Treasury.] 


Section  450  of  the  Tariff  Act  of  1930 

SEC.  450.  UNLADING  ON  SUNDAYS,  HOLIDAYS,  OR  [AT  NIGHT]  DURING 
OVERTIME  HOURS. 

No  merchandise,  baggage,  or  passengers  arriving  in  the  United 
States  from  any  foreign  port  or  place,  and  no  bonded  merchandise 
or  baggage  being  transported  from  one  port  to  another,  shall  be  un- 
laden from  the  carrying  aircraft,  vessel  or  vehicle  on  Sunday,  a 
holiday,  or  [at  night]  during  overtime  hours,  except  under  special 
license  granted  by  the  appropriate  customs  officer  under  such  regu- 
lations as  the  Secretary  of  the  Treasury  may  prescribe. 


Section  13031  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985 

SEC.  13031.  FEES  FOR  CERTAIN  CUSTOMS  SERVICES. 

(a)  *  *  * 

******* 
(f)  Disposition  of  fees. — (1)  *  *  * 

******* 

(3)(A)  The  Secretary  of  the  Treasury,  in  accordance  with  section 
524  of  the  Tariff  Act  of  1930  and  subject  to  subparagraph  (B),  shall 
directly  reimburse,  from  the  fees  collected  under  subsection  (a) 
(other  than  subsection  (a)  (9)  or  (10)),  each  appropriation  for  the 
amount  paid  out  of  that  appropriation  for  the  costs  incurred  by  the 
Secretary — 

[(i)  in  providing — 

[I]  inspectional  overtime  services,  and 
[(II)  all  preclearance  services  for  which  the  recipients  of 
such  services  are  not  required  to  reimburse  the  Secretary 
of  the  Treasury,  and] 
(i)  in — 

(I)  paying  overtime  compensation  and  premium  pay  under 
section  5  (a)  and  (b)  of  the  Act  of  February  13,  1911, 

(II)  paying  agency  contributions  to  the  Civil  Service  Re- 
tirement and  Disability  Fund  to  match  deductions  from  the 
overtime  compensation  paid  under  subclause  (I),  and 

(III)  providing  all  preclearance  services  for  which  the  re- 
cipients of  such  services  are  not  required  to  reimburse  the 
Secretary  of  the  Treasury,  and 

*  *  *  *  *  *  * 

(B)  Reimbursement  of  appropriations  under  this  paragraph — 
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(i)  [except  for  costs  described  in  subparagraph  (A)(i)  (I)  and 
(II),]  shall  be  subject  to  apportionment  or  similar  administra- 
tive practices; 

******* 

[(D)  At  the  close  of  each  fiscal  year,  the  Secretary  of  the  Treas- 
ury shall  submit  a  report  to  the  Committee  on  Finance  of  the 
Senate  and  the  Committee  on  Ways  and  Means  of  the  House  of 
Representatives  summarizing  the  expenditures,  on  a  port-by-port 
basis,  for  which  reimbursement  has  been  provided  under  subpara- 
graph (A)(ii).  J 

(D)  At  the  close  of  each  fiscal  year,  the  Secretary  of  the  Treasury 
shall  submit  a  report  to  the  Committee  on  Finance  of  the  Senate 
and  the  Committee  on  Ways  and  Means  of  the  House  of  Representa- 
tives— 

(i)  containing  a  detailed  accounting  of  all  expenditures  from 
the  Customs  User  Fee  Account  during  such  year,  including  a 
summary  of  the  expenditures,  on  a  port-by-port  basis,  for  which 
reimbursement  has  been  provided  under  subparagraph  (A)(ii); 
and 

(ii)  containing  a  listing  of  all  callback  assignments  of  cus- 
toms officers  for  which  overtime  compensation  was  paid  under 
section  5(a)  of  the  Act  of  February  13,  1911,  and  that  were  less 
than  1  hour  in  duration. 

******* 


Section  8331  of  Title  5,  United  States  Code 
§  8331.  Definitions 

For  the  purpose  of  this  subchapter — 

*  *  * 

******* 

(3)  "basic  pay"  includes — 
(A)  *  *  * 

******* 

(C)  premium  pay  under  section  5545(c)(1)  of  this  title; 
[and] 

(D)  with  respect  to  a  law  enforcement  officer,  premium 
pay  under  section  5545(c)(2)  of  this  title  [;];  and 

(E)  with  respect  to  a  customs  officer  (referred  to  in  subsec- 
tion (e)(1)  of  section  5  of  the  Act  of  February  13,  1911),  com- 
pensation for  overtime  inspectional  services  provided  for 
under  subsection  (a)  of  such  section  5,  but  not  to  exceed  50 
percent  of  any  statutory  maximum  in  overtime  pay  for  cus- 
toms officers  which  is  in  effect  for  the  year  involved; 

but  does  not  include  bonuses,  allowances,  overtime  pay,  mili- 
tary pay,  pay  given  in  addition  to  the  base  pay  of  the  position 
as  fixed  by  law  or  regulation  except  as  provided  by  [subpara- 
graphs (B),  (C),  and  (D)  of  this  paragraph,]  subparagraphs  (B), 
(C),  (D),  and  (E)  of  this  paragraph  retroactive  pay  under  section 
5344  of  this  title  in  the  case  of  a  retired  or  deceased  employee,^ 
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uniform  allowances  under  section  5901  of  this  title,  or  lump- 
sum leave  payments  under  subchapter  VI  of  chapter  55  of  this 
title.  For  an  employee  paid  on  a  fee  basis,  the  maximum 
amount  of  basic  pay  which  may  be  used  is  $10,000; 
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